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The Possibility of Applying Protecting Standards in Portfolio
Investments

Mehrab DARABPOUR (Professor of Law, Shahid Beheshti University)

Seyed Mohammad Mahdi MOUSAVI ABDOL ABADI (PhD Student in
Oil and Gas Law, Shahid Beheshti University)

Abstract
Protection of foreign investment is a useful instrument for foreign

investors and host states. Strong protection for foreign investor attracts more
investors and causes economic growth and development of host state and
foreign investor gains more profit by increasing his capital. Foreign
investment protection standards are considered as a requirement for the
foreign investor to claim compensation in case of violation by the host state.
In portfolio investment, according to the differences between this type of
investment and foreign direct investment, special protections are required
because a collection of protective standards applying in direct investment
including full protection and security standard are not applicable in portfolio
investment due to its specific characteristics. Therefore, it is necessary to
apply standards which are useful and efficient. Some of these specific
standards are mentioned in this Article. In Iran's legal system, the Executive
Directive of Foreign Investment in Stock Exchange and OTCs addresses the
protection of portfolio investor in brief, which does not provide sufficient

protection for foreign investor.

Keywords:
Foreign Investment, Portfolio Investment, Protection of Foreign

Investment, Protective Standards, Securities
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Abstract

The World Trade Organization is the main organization for globalizing
the economy and trade. This organization leads the countries of the world
align with its policies by using its tools. Export and import related domestic
laws non-compliance with WTO's approvals, is one of the existing
challenges for countries permanent membership in WTO. This research
through descriptive-analytical method, while analyzing the issues and
different aspects of the subject by specific questions, analyzes the
information collected through library and documentary studies. The main
question of the Article is: What are the existing obstacles in Iran's export and
import laws for permanent membership in WTO? The research findings
indicate that considering Iran's observer membership to the organization, the
issue of Iran's full membership in this organization has been raised in recent
years and studies have been conducted about it. Therefore, it is necessary to
adopt Iran's export and import laws in compliance with WTQ's approvals.
This Article makes it possible to use the best and most useful methods
through examining the procedures of eliminating these obstacles.

Keywords:
World Trade Organization (WTO), Membership, Agreement, Obstacles,
Export and Import Laws
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1. CISG, 1980 (United Nations Convention on Contracts for the International Sale of Goods)
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1. Article 72: (1) If prior to the date for performance of the contract it is clear that one of the
parties will commit a fundamental breach of contract, the other party may declare the contract
avoided. (2) If time allows, the party intending to declare the contract avoided must give
reasonable notice to the other party in order to permit him to provide adequate assurance of
his performance. (3) The requirements of the preceding paragraph do not apply if the other
party has declared that he will not perform his obligations.
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Pacta Sunt Servanda in Contract with Non-Muslim
(A Comparative Study in Islamic Jurisprudence and Iran's Law)

Hossein SIMAEI SARRAF (Associate Professor of Law, Shahid Beheshti
University)

Abstract
Every day, several contracts are concluded in economic, commercial and

political fields, the fulfillment and performance of which is not only a moral
matter but also a social necessity. On the other hand, there is no doubt that
religion has entered into some areas of law and has created differences
between Muslims and non-Muslims. Although these differences can
sometimes be questioned and criticized, but they have been reflected in
Iran's Law according to Figh (Islamic Jurisprudence). The main question of
this Article is whether this ideological difference has penetrated to the
contracts or this field is free from religion interference. Islamic jurists
unanimously consider it necessary to adhere to the contracts between
Muslims and different sects of non-Muslims (even military enemies). Also
they allow contract withdrawal only in special cases and under limited
conditions. This Article shows that even the subject of the contract does not
make a difference, whether it is related to economic, commercial and civil
affairs or political affairs such as war and peace. Moreover it will be
understood that breach of contract and unilateral withdrawal are so confined.
Among the limited cases that breach of contracts would be justifiable; there
is "reciprocal breach", which has been mentioned in Quran. This type of
breach is recognized in international law and CISG, but not in Islamic
Jurisprudence and Iranian contract law. Therefore Iran's Law is inefficient in
this regard. In this Article the above mentioned breach will be recognized
implicitly and it will be concluded that it might be necessary to consider
"reciprocal breach" in Iranian contract law.

Keywords:
Pacta Sunt Servanda, Treaty, Non-Muslims, Ahl-e- Kitab, Polytheists,
Breach of contract.
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The Analysis of Validity of Supplementary Conditions
(addendum) to the Contract, in Iranian Law and Imamiyya Figh

Mohammad Javad ZOLGHADR (PhD Student in Private Law, Tarbiat
Modares University)
Morteza SHAHBAZINIA (Associate Professor of Law, Tarbiat Modares
University)
Mohammad Bagher PARSAPOUR (Associate Professor of Law, Tarbiat
Modares University)

Abstract
The issue of possibility of adding a supplementary condition to the

contract has been considered by jurists from the ancients to the later ones, as
well as Iranian lawyers. However, disagreement exists. It seems that this is
rooted in the differences between experts' opinions regarding the condition
and the quality of this credential creation. Therefore, it is necessary to collect
important ideas to introduce a new classification of these topics to reach a
better understanding of the issue. Accordingly, this Article, using a
descriptive-analytical method, examines the sources collected from studying
the opinions of the supporters and opponents of adding a condition to the
contract then categorizes the opinions of the experts from both groups and
also expresses the criteria adopted by the authors about the connection
between condition and contract. So, it is concluded that since the condition is
an obligation linked to a contract, it can be added to a previously existing
contract and as a result of this addition, it is considered binding. Also, since
the condition is a credential nature, any interference in this creature is in the
authority of the parties. Thus, those concluding the main contract are entitled
to decide about supplementary conditions and contract scope.

Keywords:
Supplementary Conditions, Conditions, Addition of Condition to the

Contract, Relation between Condition and Contract.
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6. Jackson,Sheryl,”New Challenges for Litigation in The Electronic Age”,Deakin Law

Review,Vol.12,No.1,p.84.
5 53 0,90 2 oz 3 9 el (e o3 Gl gl 3l pg Jiol )3 uodb (S3l tl il Y
polke 3 g Cosl wly il Camyd pdlis ol oy S pgw ol 3l Cand aiy sl 48,5 )5 (s
09 5 VFE oalo M 2 355 pges a2y 2> )8 Sl a1y Bt gl i et ol (s d2g 35
sk canb 5 &6 1, Tl lajlael (MYVA Sxe jgel ;5 OMEl § eges (clmolaly S

led oo D35S ¢ guwpId
8. Ibid.

VFY



o G 5 SigyS a3l 3 oSl Syl Y olosd (5,000 9 (3Ll g (5lo sy, dlikind

Olods bl Jol 55 4 Adine 03pedy (@il by jslaie 4 3 (S
ol Ndimn b o)l ) Gl cless gl o)l SIS ol
W8 bbd 3yse (olad loas adepille sul8 0wl (Sae s gl Al
8 U1 s & ol 205 b oo Bl (1150 50 3 Vgl Lo a2 2,5
hobs gy WU sy S8l 4 1015 5 3,5 15 e 0yse b olad ol
L5 03,5 s olad Slas plo g by Sawy Auld 5l cdels glaseus J8ls Ll sl
9 18U guitus |y dawgs poiy Alwgy 4ol 9B VIV odlo & Cuond 1Y 0 dlae lg0
Saases Slgi oo (byd 4 aflad 598 3 Ay Cage 4 )5 S pegad ol o
|y 3l elbdens o g o oSS0l sl 4y 1y ol dogio (sloosig s (cicls
Ol A8l odd gy Hmie slrodign SIOL e Lo T Jils oS e ol
4 2l palleb e ¢ Byl Gl (ilme Simd s 4 bl Sl B!
Gl Gl bige p S il coge (o e I 6Ssle g alad cles
2 50305 (5 S GLlid)lS 5 (628l Ny (o) ool Ao 5l (LS lors
Db oo J (Seig Sl cllae a4y oo dol

K59 TN )31 g o> gl Y

e (33 Bgi> )> Hedrwgl Cge gl (5yglis Lol b plen (gilme (wydld
(sl G B )3 g Sgnle Goi B 3 dp oBgi el (ply bl 0y
ol Goi> a5 Wbl > e 4 b el dgpdie (e 598> g Mol aw
O 2 &5 b ablein el ((SeigrS) ng eyl 5 H e & ]y ke
( Sg Sl slaodls jlazsl (Gl ol ol aw ool Jasay sl stimghy g ks Boi
318 (gl g Ubylesd 2 )90 b |y ol (I s 3> ool 5 ol g2 BBl Sl

1. Louis,Jean,” L’émergence d’une culture judiciaire européenne Avancées et difficultés

d’une culture judiciaire européenne dans 1’espace judiciaire européen”, Conseil de 1’Union

européenne, Bruxelles, 13 décembre 2009, 16054/04-JAI 559, p 54.
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if necessary, after translation by the responding party into a reasonably usable form.
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1. “document” means anything in which information of any description is recorded; and
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thedocument has been copied, by whatever means and whether directly or indirectly.

2. Electronic data interchange (EDI)
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4. Administration of Justice

5. Inter — Organizational System ( I0S )
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Cadiet,Loic, “Case management judiciaire et déformalisation de la procédure”,op.cit, p.138.

1. Hiez,David,” Le systéme juridique a I’ére de la contractualisation”, Bulletin de

l'Institut international d'administration publique,2008, p.53.

2. Stimulation of Exchange of Information

3. Avoidance of Disproportionate Steps and Expense

4. Visscher,Louis,”A Law and Economics View on Harmonisation of Procedural Law”, in

Van,Rhee,op.cit,p.87&Neil, Andrew, op.cit,p.64

5. Pre — Trial Hearing

6. Pre — Trial Review

7. Case Management Conference (CMC)

8. Ex — Ante Agreement of Trial

9. Ex — Post Agreement of Trial
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Thornburg,Elizabeth,”Designer Trials ”,Journal of Dispute Resolution, Vol.1, 2006, p 182.

2. Frédérique, Ferrand,”The Freench Approach to The Globalisation and Harmonisation of

Civil Procedure”,in:Van,Rhee, op.cit, p 335.

3. 5. Due Notice and Right to Be Heard. 5.1. at the commencement of a

proceeding,notice,provided by means that are reasonably likely to be effective.

4. 5.7: the parties may,by agreement and with approval of the court,employ expedited means

of communications, such as telecommunication.
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of Law Journal, No.18, 2006, p 159.
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Principles Governing Electronic Civil Procedure and Its
Challenges

Behnam HABIBI DARGAH (Assistant Professor of Law, Islamic Azad
University, Karaj Branch)

Abstract
One of the important variables in the qualitative evaluation of the justice

system is the speed in the structure of the system and the process of civil
proceeding. Rapid justice causes agility, dynamism, trust atmosphere
establishment and social efficiency. Electronic proceeding is an excellent
example of modern judicial administration which has transformed the
method of access to justice and proceeding. Equilibrium in proceeding
opportunities, accelerated access to justice, maximized de-formalization of
proceeding and time saving should be counted as social effects of electronic
proceeding. However, there are always challenges that threaten electronic
proceeding. Among these challenges, technical and cultural ones are
mentionable. It is obvious that technical infrastructures in developing
electronic proceeding and electronic knowledge rate will almost overcome
these challenges. Principles governing electronic proceeding include the
principle of validity, the principle of agreement and the principle of technical
neutrality or the right to a paper copy. These principles, along with the
digitization of the judicial system, have legal support and executive
functionality. This Article addresses the concept of electronic proceeding
and then considers the fundamental challenges and principles in this regard.

Keywords:
Virtual Proceeding, Electronic Justice, New Hearing, Modern Judicial

Administration, Communication and Information Technology
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Efficient Productivity of Iran's Natural Gas Regarding Gas
Consumption Optimization Policy and Establishment of the
Sector Regulatory Institution

Rasoul LAHIJANIAN (PhD in Strategic Oil and Gas Management,
University of Tehran)
Fatemeh SHEIKHI DEHCHENARI (PhD Student in Oil and Gas Law,
Shahid Beheshti University)

Abstract
Current statistics indicate the inequality of natural gas supply and

demand. The question is which adopted policy will provide efficient
productivity of natural gas? Scholars' findings indicate that applying macro
policies related to gas optimization and establishing a sector regulatory
institution in the gas market will greatly contribute to the optimal efficiency
of natural gas. Referring to the Establishment of Optimal Energy Market and
Environment Regulation, energy saving certificate is issued. These
certificates are securities entailing the right to own a certain amount of saved
energy that are traded in the market. At the same time, under the control of
the sector regulator in gas market, the existing imbalance between supply
and demand is resolved and efficient productivity of natural gas is achieved.
Among other direct effects of the establishment of this institution are dealing
with monopoly in the market, identifying examples of anti-competitive
practices and approval of directives regulating the market price and goods
amount. Therefore it is required to control the market through gas sector
regulator. This Article seeks to present a policy for the industry to provide
efficient productivity in natural gas. In order to achieve efficient productivity
and establishing this regulator in Iran's gas market and in addition to the
existing regulations, the regulator institution, its qualifications and article of
association in gas sector are studied.

Keywords:
Natural Gas, Efficient Productivity, Saving Certificates, Sector Regulator

Institution, Article of Association of the Regulator Institution

VAY



Contents:

The Possibility of Applying Protecting Standards in Portfolio
Investments
Mehrab Darabpour - Seyed Mohammad Mahdi Mousavi Abdolabadi ........ 44

Legal Analysis of Existing Obstacles in Iran's Export and Import Laws
for Permanent Membership in the World Trade Organization

Seyed Bagher Mir Abbasi - Seyed Taha Mousavi Mirklai - ......... Mohammad
Sadeghi- Iman Paksima ..........ccccoocviviiiiieiieeieeeeeeeereesee e 76

(A Comparative Study in Islamic Jurisprudence and Iran's Law)
Hossein Simaei Sarraf .........cccocvevcviicviiiiieiieseeiesee e 105

The Analysis of Validity of Supplementary Conditions (addendum) to the
Contract, in Iranian Law and Imamiyya Figh

Mohammad Javad Zolghadr - Morteza Shahbazinia - Mohammad Bagher
ParSAPOUL ...ttt 136

Principles Governing Electronic Civil Procedure and Its Challenges
Behnam Habibi Dargah .........ccccccveviiviiiiiiiieieeicesceceee e 160

Efficient Productivity of Iran's Natural Gas Regarding Gas
Consumption Optimization Policy and Establishment of the Sector
Regulatory Institution

Rasoul Lahijanian - Fatemeh Sheikhi Dehchenari............ccccooevveeveennnennne. 187



Economic and Commercial Law Research
Quarterly

Scientific Quarterly of the Law Faculty
in Cooperation with

Iran Scientific Association of Economic Law

Published by: Shahid Beheshti University

Director in Charge & Editor in Chief: A. GHASEMI
HAMED

Executive Director: E. SHAMS

Editorial Board

Mehrab DARABPOUR, Mohammad Hasan SADEGHI MOGHADAM,
Ebrahim ABDIPOUR FARD, Abbas KARIMI, Hamid Reza
NIKBAKHT FINI, Saeed Reza ABADI, Iraj BABAEI, Mahmoud
BAGHERI, Mirghasem JAFARZADE, Mohammad ROSHAN,
Mohammad Hossein ZAREIE, Seyed Jamal SEYFI, Mir Hossein
ABEDIAN KALKHOR, Ali MOGHADAM ABRISHAMI

N.3

2024



