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(15 April 2016), Para. 327.
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March 2016) Para. 6.91.

VoY



iy @S 9 CJ9d Cdgimns B30 £ 5k aslgh 55,18 (Vb)Y 0% Fo 93 ()l 5 ol (ol (sl gy dolilad

Goled 4> Cdgd Clgumo zyb dgo iliden sl s a4 sl (v ! Y
SIS lo yu —Cdgd

O dg b Vo) dlge pyb iz glayicn 4 dliwl el coy 4 dlis 5l Caowd pl
Jbo 5 Jallon o> GgraneS Slge 4 bl by e (50 o o b Shy g ol
Solss g leis gd 4 odle i 3 o i |y Cledil o g plod] oa Ve o) <YV
P cded K gt dyg0 1) WA dlgs Jolis d)lge (il funl 48,55 148 slitwl 350 (55l
5 Jotuo slacdgn daxy &S oyl ol )0 Cudgtue 4 dlitwl 4 zal)) ¥F PV slge (K0 cdga b alal,
acdgd plo Joo b b3l ;5 cdsd culgime dy90 1 Ll 3,555 @ angi b (5,0 3939 00> capwl
a o ojon ol (693 ;b Cums ygl coms i gol Cpl (FY=FF dlge) lacdgs sax5 9 (YVA-VY 2lge)
Sud oole pdis 4 dlaw (S sl Y..A.l..w)u.o A 4 b Bl oyl @yl
Oygo ot 4 (IS loyuw CBNET 3 L g st HlIS 30 slge (3 b &S canl Sl
bl 0 dlge )b

aly yas 5l ol yisw (old jeb 4 )b dgng wlel @gles pe Lol slanl 50 dw oy
ol b po jluws (6 )18 @k s odnlee (gy0ld 4 Cglas pl g Cunl Cglite duw g 9> (slaciond b
g ol osee 3 & g a8 JU > o> ol cov oS WS e e |y lyd S i
adol delgd & &S Cuwl eodse pl Cunl 0uis (asuie dlse yd Mpad (slgie (] Jotue !
S pls |y Cldgime olg o o)l cov a8 cal alpi S o ol dlge a5 asul Lol o 35T,
Jos alilsie Chog @bl) Lulyd 9 a8 4 baye Pl (9ol IS syl (S ool dlen
WS aly S gl Sisu bt diwe 5l Glages 4 by Blue (yie S5 0500 > 4005 o
L bl g 5 ol el b s el G35 45 & byye & g 4 o
agej 3 38 (9o K5k b Mol laglejls bawgs Jlie (lsie 4 0ad oS pe sl yal
el o & a5 3550 30 (I Blue & ol Gre ol cpl ()l Ako p oalre (g4l
OseeS Slge 1 Jsl Crond Ly Vgl 45 canl Lsoige «s i bo s odalee S 55 zye

aaoj ;0 Ll 1y aidge (ol (6l Ale s odblee (sl g (IS ek s g e 03l ids

1. Consistencies and divergences
2. Ibid.

AT



iy @S 9 CU9d Cdgimns B30 £ 5k aslgh 55,15 (Vb)Y 0% Fo 93 ()l 5 ol (ol (sl gy dolilad

YO odlo 3y50 pd Cuwl 48,5 ygo (o0l llawl (VY oale) joile (o8 545 5 (YO 0dlo) gy
o & sl (650 (dlon sloolSaly loseas I 5k b )15 alop Glgd Slosasas
2 byl plis & 5,8 (558 ol bamb 13,8 oy |y Sygps gd a5 Wlazshs |, Luils
sl ol syl alop Goi> 35 55 S8l sl gin S aleps o 5l 18 & o
P Gygpd Cwledd a4 (Sawy ulp |y ol slcwsy gyliSalopw slalgs & cuil
w1y 565 oly) VA WogS oy cpSded 4 gy LiSly claely By il auslh ST cla Lo
slibe Jlos! gy clgd Clsius gib Gugigin 9 olas] diue 5,8 Ty Ml cbolSls
a5k, ol s pBa (0 b lesd 51 S (A 90 g ¥olge oug ) 3yl 1y gloyl dlass oy 5y
Oszeed oludl WS o (g)lags w8 e Sl edlo plaST @ &Bly > SO) sy cdgy S
Led8Me o jeiS w48 dad o i Jos )3 1y cun] ammeS dlge il oslitnl I og5 diges
sl Sglite (e Slge S 25 1 4 235 gy oo sl o

@ by Cljhe 4 pld Hobas cye gd gt )b Dlge pgd it 4 Cug By
o5 s Slelsyl wulys ) Caol dtily 3959 (55,Se Slels )l FA LYY dlge 0594 0 s 5 ol 2
Slagss 4y szl 4 boye (i o] Jgl Jad oS S ol & ol 485 090 pow i3 4
woyas obdl Jold oS 68l sales ()9l & Yool cplply 5 ol gy bawgs
ol 428,55 )48 bl 550 b )lgsd lawgd FY=¥F 5 VA=Y dlge ¢ Jlio (gly ol bayy (o 2445 0

390 Mellim slagle )3 )y sk 4 & e e rojex > (S pgw (iU
G Gloyw s 40 (OF-FA dlge) ol olite loladl ooy ol 48,55 418 wyy 5 dlitu!
Ol a5 a8 505 3955 (63)l90 )13 D5y ilite loluBl « s dBY parbe sl slad ( Mol
S Owen Wby Mt Ll plsie 4 35 Ll ang cly obie slosgS
35 o 35 o e osee Jallim o 65> ol S b ]y Gl 638 e
Tedga b IS aleyw —cun 3o 2la5

1. Crawford, James and Freya Bactens, “The ILC Articles on State Responsibility: More than a ‘Plank
in a Shipwreck’?”, ICSID Review, Vol. 37, No. 1-2, 2022, p 18.

2. Hanessian, Grant, and Kabir Duggal, “The final 2015 Indian model BIT: Is this the change the
world wishes to see?”” ICSID Rev FILJ, Vol. 32, No. 1, 2017, p 219.

3. On this, in the context of countermeasures, see also Partlett, Kate, “The Application of the Rules on
Countermeasures in Investment Claims: Visions and Realities of International Law as an Open—

\INg



iy @S 9 CJ9d Cdgimns B30 £ 5k aslgh 55,18 (Vb)Y 0% Fo 93 ()l 5 ol (ol (sl gy dolilad

Sy e @ by cwl polul Jlllo Gsis gmneS Blge (e IS A G Sl
YN Jlo g 29800 bgrye (6)I ey odnlen (55l 41 (50L5 03151 & Sglis () 29 oo
ok JWd ()i alop losnlae (slalys o oy adzS owe & A5 o b YoVe Jlo
593 SIS 95005 (V=YY Slge) ypsenseS Slgo Jsl i 03,5 s 358, Lawss oS s lan
35 (00-D% 3lga) p)lo (i e iy aluog & Wl 98> SlbLAS dab 390 53 &
slaplg 5l s)bu dbwg 4 Jlolliy Boi> (ygmmneS dge oo 9 Jgl (i At (S 95005 >
ool o 4By 0kigy 3 SHB 350 (Jluso 3590 53 lasye £958 da Glgic 4 IS4l
4 g) cdgamcdgy bl ) baid Jl (i @) jie aSuilanily yde agles 3590 iz > Jb cnl b
Slgs c)lged Wikl ade Yow jhuao oligy 0 (Jlo laie 4 03,5 0 Jlasl (IS alo ju—cdgd
» ol ggdge 3y90 3 (Bye Jellom ot 5l Gl lyie a ]y Sl Bl (igmneS
JUE ) o> gt (lp (ol dowg 4 45 - 500 g JUB > gy Cgine sledl oguad
Si5u 3 —TY ebe &y (laladl) (primen bl Tl e sl Jlasl LB ob osad sl )b
b iz ‘c._\iloa; dlizw! Cunl Jol Lisw slge Jlasl 05 dgds Wuos 4y bgyye oyl 4 a5 —pgd
245 665 led Ciied Gado Iyal 53 (S LiSu 93 S (FY-OF) dw 5 (YA-FY 3lsa) 4
il SRl sz sy 4l STygnS ey

Ol 2590 53 saelsh ol Jodligm Boi> (guneS dlgo jl pgd (e & cutly bl 4 >
odenge b asid B 5wl pl &7 ol U aoslud o)y cliga 3550 53 e ool jlus
73,5 Lo Jlos fal 48,5 )15 sl )90 b 05 Sl <o 5l

«System”, in Chinkin, Christine, and Freya Baetens (eds), Sovereignty, statehood and state

responsibility, Cambridge University Press, 2015.

1. Crawford, Op.cit., p 129.

2. Ibid.

3. Masdar Solar and Wind Cooperatief UA v Kingdom of Spain, ICSID Case No ARB/14/1, Award

(16 May 2018) Para. 167. Belenergia SA v Italian Republic, ICSID Case No ARB/15/40, Award (6

August 2019)

L ol 4 5 edgd cp cligas (ogas ;> kb «dgd Culgiume dgo gyl ¥ odle 45 3505 sliusl okilgs o 4> a8
20,5 o Jlos!l ladgd

4. Flemingo Duty Free Shop Private Limited v Republic of Poland, UNCITRAL, Award (12 August

2016). Para. 420.

5. Shirlow and Duggal, Op.cit., p 383.

6. Quiborax SA and Non-Metallic Minerals SA v Plurinational State of Bolivia, ICSID Case No

ARB/06/2, Award (16 September 2015), Para. 555.

AING



iy @S 9 CU9d Cdgimns B30 £ 5k aslgh 55,15 (Vb)Y 0% Fo 93 ()l 5 ol (ol (sl gy dolilad

5 p5> Ui e 4 (6ysld Sl g 4 Sl We n LYV BV ol o
OUis ggoge ol sl andly dg2g Jlalloy o> gmareS Slge pouw (ASu Ol)yie 4y Skl 9
by Jyol dlye & Jgol ol @ sliwl Gl baglps 5 )b bwgi (5938l o) hiles 45 w03 00
ped sy Wlyyde a5 W0, Slwlid aled de3g pl b3yl dgvg i ale p—cdgy diej )
bl 5 by gllail ol ol (6,154l po oanlas die) > Bllail jobate 4 STpuess Jlos! aiojls
(o) YV 5 (e Jls 4 adg oolel) YO o3bo ogas 3 6,154l sl lawgs
Ll pgd iz
oab dxlge ouile o> (olpel b ojlsen Jalliyn Foi> (igmneS dlge pgd is ;i Jlos
2 odles Jle flgie 4 005 o Jlosl clgd—cded (yu baslgy 10 &lyyde cpl & L cpl 0 canl
2 ol 33 s e ] o> it o Sl ol el ade ol ol 1 28,5 428
& Ul oz @ ages laglans T35 o5 Jlasl g 5 €550 o ()i lo s g9l L el
e pg> i Jlosl CublE Jgb 4 Bl bl sk L 5181355 Guos o
SObokign )3 diged Clgie a5l 1) IS alepmcdgd (soles diej )3 Jollim Foi> GgneS
1S o DLzwl YO 9 V¥ Y dlgo a4y e b alde dgdoee Colgtimne b (il 8= Lok 5
B> s 4 1) Colye d)lbinl a5 sdnles 355 Cgzyla 3 Jlasl LB oy yie S 390 ,0»
Hodleps o> 5 a8 Canl (g3yluilinl flaa Jlos! BB cuolye 5kl S sl ol
ol 2929 bye
5 bl bl Gl Migiiy dle g5 g 0839 ) iliie 3590 SG 5
S 5 g )% g e gy sty Jlallim S gmenaS Slge Jlo
Hellogm Goi> gmmneS whee Sl)pe &5 Cosl 0 wdpdy (S job 4y sl (Sl pogad
TS Ol yuss |8 ale =gy GBMA dio; 15 Wlgi oo (V) ¥V odlo wiilo

1. The Rompetrol Group NV v Romania, ICSID Case No ARB/06/3, Award (6 May 2013). Para. 190.
2. Restitution

3. Satisfication

4. AES Corporation and Tau Power BV v Republic of Kazakhstan, ICSID Case No ARB/10/16,
Award (1 November 2013), Para. 460. See, similarly: Gold Reserve Inc v Bolivarian Republic of
Venezuela, ICSID Case No ARB(AF)/09/1, Award (22 September 2014) Para. 679.

S. British Caribbean Bank Limited v The Government of Belize, PCA Case No 2010-18, Award (19
December 2014) Para. 288-91.

6. Vestey Group Ltd v Bolivarian Republic of Venezuela, ICSID Case No ARB/06/4, Award (15 April
2016), Para. 326.
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1. Teinver SA, Transportes de Cercanias SA and Autobuses Urbanos del Sur SA v Argentine Republic,
ICSID Case No ARB/09/1, Award (21 July 2017), p 1089.

2. Guidance

3. Burlington Resources, Inc v Republic of Ecuador, ICSID Case No ARB/08/5, Decision on
Reconsideration and Award (7 February 2017), Para. 177.

4. Shirlow and Duggal, Op.cit., p 389.
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1. Bernhard von Pezold and others v Republic of Zimbabwe, ICSID Case No ARB/10/15, Award (28
July 2015), Para. 686.

2. Mohammad Ammar Al-Bahloul v The Republic of Tajikistan, SCC Case No V 064/2008 Final
Award (8 June 2010) Para. 52.

3. Shirlow and Duggal, Op.cit., p. 390.

4. Bernhard von Pezold and others v Republic of Zimbabwe, ICSID Case No ARB/10/15, Award (28
July 2015), Para. 684, 694, 700.
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1. Quiborax SA and Non-Metallic Minerals SA v Plurinational State of Bolivia, ICSID Case No
ARB/06/2, Award (16 September 2015), Para. 555.

2. 1bid.

3. Ibid., Para. 557.
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CME Partial Award, Para. 411, 417. Implicitly in: Waste Management Inc. v United Mexican States,
(Decision on Preliminary Objection, 26 June 2002) Case No. ARB(AF)/0013, 6 ICSID Rep 549, Para.
30; Compaiiia de Aguas del Aconquija, SA and Compagnie Genemle des Eaux/Vivendi Universal v
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1. Majjezini v Kingdom of Spain (Decision on Objections to Jurisdiction, 25 January 2000) Case No.
ARB/97/7, 5 ICSID Rep 396, the Tribunal noted that 'Article 26 [of the ICSID Convention].

2. Convention on the Settlement of Investment Disputes between States and Nationals of Other States
art. 26, (Mar. 18, 1965), 17 U.S.T. 1270, 575 U.N.T.S. 159.

3. Case Concerning Electronica Sicula SpA (ELSI) (United States v Italy) [1989] ICJ Rep 14.

4. Ibid., p 42.

5. Trindade, AA Cangado, “Exhaustion of Local Remedies in International Law experiments granting
procedural status to individuals in the first half of the twentieth century”, Netherlands International
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Abstract

Contemporary international law exhibits a tendency towards fragmentation,
meaning that the general law of state responsibility is divided into treaty-specific
subsidiary systems. This article examines the application of the 2001 International
Law Commission (ILC) Articles on Responsibility of States for Internationally
Wrongful Acts and the formation of a subsidiary system of responsibility in
investor-state dispute settlement (ISDS). An examination of arbitral practice
reveals that Parts One and Four of the ILC Articles (concerning attribution, breach,
circumstances precluding wrongfulness, and general provisions) have been most
frequently applied. In contrast, Part Two (content of responsibility, i.e.,
reparations), although pertaining to state-to-state relations, has often been applied
by analogy, and Part Three (implementation of responsibility, i.e.,
countermeasures) has received less attention. The article also emphasizes the
emergence of a subsidiary system of state responsibility within investor-state
arbitration. This system, shaped by reliance on Articles 33 and 55 of the ILC
Articles, and through the direct conferral of rights to investors, distances itself from
traditional rules on the admissibility of claims, such as “the nationality of claims”
rule or the “exhaustion of local remedies” requirement—unless explicitly stipulated
in the treaty. Arbitral practice has confirmed this distinction, applying the ILC
Articles more as a reflection of custom and supplementary rules. Consequently,
although investment tribunals have extensively referred to the ILC Articles, such
reference has involved modification and adaptation, thus allowing one to speak of
the formation of a subsidiary system of responsibility in this field.
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