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1. See e.g. El Paso Energy International Company v Argentine Republic, ICSID Case No ARB/03/15, 
Award (31 October 2011), Para. 130; Yukos Universal Limited (Isle of Man); Veteran Petroleum 
Limited (Cyprus) v The Russian Federation, PCA Case Nos 2005–04/AA227, 2005–05/AA228, Final 
Award (18 July 2014), Para. 113; RWE Innogy GmbH and RWE Innogy Aersa S A U v Kingdom of 
Spain, ICSID Case No ARB/14/34, Decision on Jurisdiction, Liability, Quantum (30 December 
2019), Para. 399. 
2. See e.g. Tulip Real Estate and Development Netherlands BV v Republic of Turkey, ICSID Case No 
ARB/11/28, Award (10 March 2014) Para. 281; Bilcon of Delaware et al v Government of Canada, 
PCA Case No 2009–04, Award on Jurisdiction and Liability (17 March 2015) Para. 307; Uni´on 
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9.49. 
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2020) Para. 982; Urbaser SA and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa 
v Argentine Republic, ICSID Case No ARB/07/26, Award (8 December 2016), Para. 709. 
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See eg Flemingo Duty Free Shop Private Limited v Republic of Poland, UNCITRAL, Award (12 

August 2016), Para. 419; Adel A Hamadi Al Tamimi v Sultanate of Oman, ICSID Case No 
ARB/11/33, Award (3 November 2015), Para. 324. 
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8. Al Tamimi, Op.cit.,Para. 321.  
9. Ibid. 




����  3�>*�?  C����� � ������� ���� �������4S C1 .��/�)13(  �(���G...
)��/� H�@
 � AN�� A/N�:;3 ���3 ,(- �8���  

 

154 

?*���� ��� 0��� T�U &��,  � ��p+�� ��8, ���WR�� �*�
c  �O�P 0��� F����� .�B8 .,,�R

��  ) ��M	�� �N�M� ,��� �, 
���� ? /���c � (��J� &��, ��	�� � ��� �, )�q� /��B� ?  x�9P

 1,�� ?  .,,�R .*�
� F��MP55  .&P�,�C o�;��P �	+�  ?���� �
p  &�M' �, /K _�� �  

/��M��� ,��� ��*, o
� �Rj*� ��� F����� ?�; ?� &�� .*�.�  0��� /��M d2pB� �����  1
BB�

.�  0��� /��*, VG��p� .
B	M�� ���� ����� ?*���� ��;  0��� /��M��� ,��� /,�  ���� ���WR

.�  1,�, &�M� �O�P F����� ?  �� ����� .*� � 
�� .�  0��� /��M��� ,��� ?� &�� 1,��� ?��R  �� �����

d2pB� /��B� ?  .�  0��� 1
BB� ���� ����� /��*, ?*�� .*� .
BB� ���� ��� ��U ?  ?*���� ��;  ���WR

�, E3 /�
  H�� ��U ?  ?� &�� ������� x�9Pd2pB� /��B� ?  ���a�� .�  0��� 1
BB�  �����

/��; .&�� 1
3 ?	��*WC ����  )�� �, ,������ ?� ?��R2010  �; ?� &�� .2�� ��� &3�, /��B�

1��aR � ,�
B+�C .�  0��� �, �� �.*� /�
  ,�3 ?	3�� ���� .,���� F��O �	��P /K �, ?�1 /��*,  ��;

1
;�p� ?*���� �� .�  =�� Y�2p�� /��B� ?  �� �O�P F����� F�'�� �P�  ���WR ?	3�, �n�� ������  
��

��� 1
+� ?	��*WC � �P ?  =�� /��B� ?  ?� ������� .�B8 &�pL� o�� )�q� /��B� ?  .
��-  1
���C �,

���8��,���� ?��� /  1,�� ?� &3�, /��  ����, /��*,16 .�  0��� /��M��� ,���  1
��' /��B� ?  �����

.�  0���  .&�� ���� �����2  1,�� ?� &3�, /��  ����, /��*, .�B��; ? �+� �,��� �,9  ��� ��U ? 

.�  0��� 1
BB� /��  /��B� ?  �� ,�c�� ���� ����� 
3� 3  1
���C �, a�� �����,���� ?��� �C  ?  /��*,

 1,��39 .�  0��� �n�� /��B� ?  �� ,�* ���� ����� .
B�4  ?*�� �  �B;��; �����
�� .�B8 V�����

&��, &M�� ,��� .*� /,�  ���� ,��� �, .*�	�, a�� � �;s /��*, ��*, g��� .�B��; .�  ��;  ������

d2pB� /��B� ?  ,��� .*� .�  =�� 1
BB� �K ������ �, ?� 
��� 
;��P �'�  ��� .*� ?	��� .&�� 1
+� 1,�

�� ������  .�B8 ���2� 1
B*K  =�� /��B� ?  
���' .*� &�pL� `�*WC �, &���+� >c�� 
����

.�  
3 
;��P �
*
c ���� 
���' ��
� ?  �:B� �* ,,�R ������.  

                                                                                                                                                           
1. Crawford, Op.cit., p 128. 
2. Chevron Corporation and Texaco Petroleum Corporation v Republic of Ecuador, PCA Case No 
2009–23, Second Partial Award on Track II (30 August 2018), Para. 9.10. 
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4. Copper Mesa Mining Corporation v Republic of Ecuador, PCA Case No 2012–2, Award (15 
March 2016) Para. 6.91. 
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1. Crawford, James and Freya Baetens, “The ILC Articles on State Responsibility: More than a ‘Plank 
in a Shipwreck’?”, ICSID Review, Vol. 37, No. 1-2, 2022, p 18. 
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System”, in Chinkin, Christine, and Freya Baetens (eds), Sovereignty, statehood and state 
responsibility, Cambridge University Press, 2015. 
1. Crawford, Op.cit., p 129. 
2. Ibid. 
3. Masdar Solar and Wind Cooperatief UA v Kingdom of Spain, ICSID Case No ARB/14/1, Award 
(16 May 2018) Para. 167. Belenergia SA v Italian Republic, ICSID Case No ARB/15/40, Award (6 
August 2019)  
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2016), Para. 420. 
5. Shirlow and Duggal, Op.cit., p 383. 
6. Quiborax SA and Non-Metallic Minerals SA v Plurinational State of Bolivia, ICSID Case No 
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1. The Rompetrol Group NV v Romania, ICSID Case No ARB/06/3, Award (6 May 2013). Para. 190. 
2. Restitution 
3. Satisfication 
4. AES Corporation and Tau Power BV v Republic of Kazakhstan, ICSID Case No ARB/10/16, 
Award (1 November 2013), Para. 460. See, similarly: Gold Reserve Inc v Bolivarian Republic of 
Venezuela, ICSID Case No ARB(AF)/09/1, Award (22 September 2014) Para. 679. 
5. British Caribbean Bank Limited v The Government of Belize, PCA Case No 2010–18, Award (19 
December 2014) Para. 288–91. 
6. Vestey Group Ltd v Bolivarian Republic of Venezuela, ICSID Case No ARB/06/4, Award (15 April 
2016), Para. 326. 
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Abstract 
Contemporary international law exhibits a tendency towards fragmentation, 

meaning that the general law of state responsibility is divided into treaty-specific 
subsidiary systems. This article examines the application of the 2001 International 
Law Commission (ILC) Articles on Responsibility of States for Internationally 
Wrongful Acts and the formation of a subsidiary system of responsibility in 
investor-state dispute settlement (ISDS). An examination of arbitral practice 
reveals that Parts One and Four of the ILC Articles (concerning attribution, breach, 
circumstances precluding wrongfulness, and general provisions) have been most 
frequently applied. In contrast, Part Two (content of responsibility, i.e., 
reparations), although pertaining to state-to-state relations, has often been applied 
by analogy, and Part Three (implementation of responsibility, i.e., 
countermeasures) has received less attention. The article also emphasizes the 
emergence of a subsidiary system of state responsibility within investor-state 
arbitration. This system, shaped by reliance on Articles 33 and 55 of the ILC 
Articles, and through the direct conferral of rights to investors, distances itself from 
traditional rules on the admissibility of claims, such as “the nationality of claims” 
rule or the “exhaustion of local remedies” requirement—unless explicitly stipulated 
in the treaty. Arbitral practice has confirmed this distinction, applying the ILC 
Articles more as a reflection of custom and supplementary rules. Consequently, 
although investment tribunals have extensively referred to the ILC Articles, such 
reference has involved modification and adaptation, thus allowing one to speak of 
the formation of a subsidiary system of responsibility in this field.  
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