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����C*l �8� �!� 	��!�� M� ?n��� ?!�� R� ��H� �! ��I � �:� �:  ^�	KP*&�� .
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����C*l �:� ��� �	K! � ?n��� � .���*} :� � +?n���� ��	��� � ?!*, ���*�B  �

�:��1��  .�� ?n��� )���  

)F.�%�XZ��:  

 ��G� +lK����<���\� +?n��� � .��� ]<Ba?n��� �'���.  

                                                                                                                                  
 ��*�	��+ -��*� +-��
� +�	1
! ��
� /� 1�� +.��� /�01��. 

 ��	� ��91��+ .��� /�01��+ �	1
! ��
� /� 1�� ++-��
� -��*� )/�BK*�� )�\K� (  
e_mouhebati@sbu.ac.ir 



����� ��	
��  ���� ���	�� � ��	���� ���� �	�3� �.1   !����	�  �	�» � �����#$�� :«	� ��	���� '$(
)� *�...  

 

112  

��(��  

 �� .���� �	�
� �� ���� ���
� ��� �
��� �� ����� ���1683 !"��  #�$� %&	� �
� '()*�

 * ��*�+ %�� ���* ,�"�
	-
���� �.�)���� * &	&/ 0�1 
� �2� �� ��� 3�4� 
��� '	� �� �� �5��

��  6
	
7.8�� %&9 8��2(71  ��:�9*� %�*� ��» �
(<� &	&/ ���=� 0�1 * 8��2(7 6
(� �4���

 >�� 0�?���  &9 �	!� %�� 0�1 �� %&(�1 '	� *��  �4�� @�&5 �2� �� * 8�� %&�	A 8B�

 �� 8�(C� ���� &D� ,0�?�  ��&9.«2 8�� 8��F�  ��1893 %&	� »8��2(7 6�
5«3  3�4� ��

%&(�1 '	� HC� �� ���, 	�
� �2� �	�
�6
BD * 8�� ����� * 8��2(7 ��*�+ �  ,0�1 �� ��F

 IJ/ K� �� �2�6��*�  �
D 
� $( &	&/ �
<� L��1 ,��� %
FA �"9MF%�J�  ��(F ,�B�1 N*� K�

 ���5 �"OC9�P �(<� �� ��*�+ �? �� �� 6
<��� &D� Q�/ K� R7 �K*��� �
��� �� ����� .

&9 3�4� �
J/ L*�S  �� ��
:�D ���	'�*�� ����� �
D��2� ���� ����� ��
�� K�  �"�
(

.8TF 'O�4  8<�9 K� �9
 @�(V �� 6
J/6
��A  
D &��"� �� %&	� W	 
J�� * ��� �"��*��

6
J/ &9
� 8��2(7 XTV ���� ��
�(BY� ����� * %��� Z�B9, ��  �� �� 
D��2� %�
�*� 8<���

 %&	� 6A * &���FK
� ��
1 �(<�»�����  « �� .��� ,'	� K� [(7 \�
=� ,]5�*��(2(7  �� ����

8�
(� 
D � \�<?� ������� &�9�B Z
B�"�� 6
�K 6A �� ����� 3!4^� &�_�D , .&95   

I�
�� ��, .&�A &	&7 6
(�*� 6
(� �� �5��V 0a * b��V 8(D
� \
� �� @
�)
4� '("<O6 

6*�<(� �� ��(C� 0a K� �"��F�� �� �
<� '(��5 8�� 6
(� �� &1��5 c!"P� * 8<��  �� 
D

�� 8�(C� 0a K� 
JA @*
T"� 89���� K� �9
 .89�&�77 
� '	� Z
V,  6�&� �1�+�� b��V

��� ��(C� b��V �� [���* �1� I^
V8  
� ����� L�JT� &�
BD *»8)*� « .8�� %���P %�F

                                                                                                                                  

1. Du Pisani, Jacobus A, “Sustainable Development- historical roots of concept”, Taylor & 
Francis: Environment of science, vol. 3, No. 2, 2006, p 84. 
2. Ibid. 
3. The idea of progress 

4 ,L��A ,�	
(+ .��(!	� �#$�� +�(�� 	� �	,#�$� *� :-	). /!�	� � �#$�� -	,�01 �!(� �B/�� ,

 ,Q�D�� &� :6��J� ,�B"��1401 g ,14. 

5.  ,6
/ ,K�"(7 '	*�&�#$�� �!234h ,�&B?� ��� �B/�� , 3, IF �2 :6��J�  ,'	iA1397 ,g 29.  
6. Kelly, J. M., A Short History of Western Legal Theory, Clarendon Press, Oxford University 
Press University Press, 1999, p 5. 
7. Letwin, Shirley Robin, On the History of the Idea of Law, Edited By Noel B. Reynolds, 
Cambridge University Press, 2005, p 25. 
8. Loughlin, Martin, Political Jurisprudence, Oxford University Press, 2017, p 14. 



���� �2�=)�>  ���� B����� � ������� ���� ���3R B.1  I(������  ���»�E&�� � ���� :«�� ������� -&�=�2 1�...  

 

113 
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�� �:��1� �'��� ��G�.&�� /  

����! l	K�! -�' �� ]�C ?! ��8 ��Bn� � ?n��� � .��� ��<��� ��! � R��H� .�P2 
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.&��4  ��0� l*����C ?� �9*� ><� l	K�! -�' �� ?��� � ?n��� � .��� �*�a ��Bn� ����C
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2� )�H� ?6 ?n��� � .��� &<K� � �Bn� ?� &�� -I �J�� ,	� ��M� )�
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a ?M�8&1C �� �� ?! �nJ� ?6 � /����� � ?	��VP �� � `�J�� ,*� �� .�!x)�  ��:

?7W1� ?��a�� �� * �8��  ]�� +�
�I ��
� ����8 � l*����C �: � ?n��� � .��� ��:
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3. Trubek, David, “Law and Development 50 years on”, Wisconsin Law School, Legal Studies 
Research Paper Series Paper No.1212, 2012, p 2. 
4. Ibid. 
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� |'�� � �n['��� ,����'�� �*I.1  -�a_B�� ���B�� ?!  -��B8
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��!� �H�*D �S �� �7	'�*R _:*?B �:� ���8� � ��_!� ��&�� ���� ��C � �� � /�� ���'� �

B6 �� �	���� ,�»����' ��*,«2 �����  ?: � ?�1930  e���&����� � �*EF� ��I /�H	�*�0 

?	��P ��� ?! .��3 � * E��<8 ?!+  ��<n� ?! �* ?n��� E��J�*�,� ������I  �� ���B
� &���:�

.�� ?n��� � .��� ��a ?[!�� ,���� �9*� ><� ?n���  ?! ?� �_�6 -I» � .��� ]<Ba

?n��� «�� =��n�+ /��I -���! l*����C ,*� ) ��   �*��*��I ��:��1� �! _���	� �	1�! � &��

.�! �!�Ba ��0*��I �  

 ��:��H�»?n��� � .��� « l*����C ,*� �?!  ���� ?MkN ��S ,*�:&�� ����  

1.  ���� ?� ��' �	�� �9*�?! .�B	K: -I &��N � ����	N� E��M  

2. .&�� ���� �! )�	B� )��8� &
a &�� ���! ���_!� +-���'  

3. l
� .��� .&�� ��k�8 � ?��:�PI �8��' �� ���G� � �8��	a� lG� ��_!� ,*��  

4. .�� )k�	�� -I �� l: � &�� &�� �� �1W! l: .���4  
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1. Smith, Adam, Lectures on Jurisprudence, Edited by R. L. Meek D. D. Raphael and P. G. 
Stein, Liberty Fund Indianapo, Oxford University Press 1978, p 208.  

2. New Deal 

3. KargolL-Waliluk, Aneta, “The Anti-Crisis Thought of John Maynard Keynes The End of 
Laissezfaire”, From the “Great Depression to the Global Financial Crisis” (1929-2009), ed. by 
Janusz Kaliński and Marian Zalesko, Bialystok 2012, p 100. 
4. Ngoc Bui, Son, “Law and Development Theory: A Dialogical Engagement”, The Geo. 
Wash. Intl L. Rev., vol.51, 2019, p 68. 
5. Ohnesorge, John K., “Developing Development Theory: Law and Development 
Orthodoxies and Northeast Asian Experience”, University of Wisconsin Law School, 
Vol.28:2, 2007, p 232. 
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?*���� /��� &�� ?! �*�! ��n� �*�Nw q&�� ��7	'� ��� ��H� ����� +��N�  &*��: ���VP

 �M�7N ]W! � ����p�nJ  �� � �� �:��1� ,*� � ���*�C ��� ��H� ?� �! -I ��

]W!  ��:�� &����� E����c� �!��! � _�� �	B� ����«.1  ���v� ?n��a =�S �� &�� ,*��!�B!
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�����!? �: � �	B� ]W! &����� �! /���<� +?*����  ���VP?*���� �Va �  .�� �a��N ��:  

 �! ?� &�� ���v� -���' &��0� �� �B� � ���B
� ���
2� �! ?n��� � .��� ]<Ba
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/���� Z��� E����	N� ,	�� �! ?� ��I �a� ?! ?n��� )��� ��:��1�  ���a� -��� +���VP
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� -���' &��0� �B��� �*�a �'���.���� X��v  
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,��*�� -�	���  �� l*����C ,*�]�C  s�� ���n� ����!��  �B�&��0� -I E���� -�	� ?�  �:
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1. Trubek, David and Alvaro Santos, “The Third Movement in Law and Development Theory 
and The Emergence of a New Critical Practic”, Georgetown University Law Center, 2006, p 5. 
2. Antons, Christoph, Law and Development in East and Southeast Asia, Routledg Curzon, 
Taylor and Francis Group, 1st Edition, 2003, p 23. 
3. Tamanaha, Brian, “The Primacy of Society and the Failures of Law and Development”, 
Cornell International Law Journal, Vol.44, 2011, p 210. 
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 �� ��� �'kN� &*�J� �� �� ^k� �:��1� ,*� �� ����K! � ,�B��:&��0�  -�1*�:

.��� �� �:��1� ,*� �� ����K! � &�8��1� -��H! ,*��!�B! � �!�* ]*�_��6  �N�! � ,�B��:

 � �8��	a� �	B� �8��' ]�� ?! +��C� B� -�6 �:��1��� ?a�� E��k	N� �7��  ,��: � ��

E����B0� -�	� � �'��� ��G� ���� -��I� /�[�� ?! �� ���P��a � ��
� ]�� +�8��'  �:

.�B	��7  

  

                                                                                                                                  
1. Paul, Gerald and Caslav Pejovic, Law and Development in Asia, Routledge Taylor and 
Francis Group, Routledge Law in Asia, 2012, p 1.  
2. Ohnesorge, .Op.cit., p 233. 
3. Trubek, David, “Law and Development: Forty years after Scholars in Self-Estrangement”, 
University of Toronto Law Journal, Vol. 66, No. 3, 2016, p 4. 
4. Ohnesorge, .Op. cit, p 237. 
5. Antons, .Op. cit., p 32. 

6 .N�! ?	<��� � -�6 �:��1� ��*-�� _����� � kL�_�� �� �7	'� ��� ?6�P� <��B� T�	<K�� *�B	��+  �! ���
-��H! �:�* ^��� � ���� � �k��� -�6 �:� �N�� .���� ?a���  

7. Paul and Pejovic. Op. cit., p 47. 
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3.2. -(�L� ��0�&� 8G��&� 8G 4D� � ������� �E&�� �� @2��� ��'�:X �
  

 ,����' � ��8 ,����' � ��7	'� ?n��� �9*� +?n��� )��� ��:��1� �� ����K! �

���?! l��	K� ��S ?! �� .�� ?	��VP &��0� /�
81  &���� l*����C ,*� �»�*�0���N «

?!  �8�� � ��1� ?� &��* ^�	KP ?n��� )��� ��:��1� � �Q���L�*� �8�� -��B8

�!  ���	8�?*���� ?!  �0* ?� �*�9�I �� .�! -��I �! &*��H� � E��G� �9*� � �a��N -���VP

 ���Ph*�  ��: ,*� �� ��� Z*�BM � �Q���B0� �:��1� ,*� +�! E���M �B�1��a &���� +/��

 �	��� ,*� � .�B	��*VC �*�� E��G� �!»&�0��� ?�F�� -�� ���  �� �a��N1960  � �� `���

 �1970 ���� �N Y�� ?!«.2  

 ��B	*� � ,�6 ��1� �?! -��B8?����  ��: R��� � +l*���C ,*�&��0�  ��:� ��' �_��

 � /�� �9*�&���� �: � ,*� .�B	��P &� ?! �� ?n���&��  �: +����8 &�B�� -�6 �����

�'��� ��	N�� �9*� � ��� `�� -?! �� ��7	'�  �*�g' � ���V ����' +���� ��G� � �B	�� /�
8

/�	KP  �� .���� �9*�&��0�  ��: �� .��� ��1� � ,*�?! -��B8  ]*�_�� &
a � ���_!�

 ��_!� �! ��	�� � �_��� )� =�S D* �� �
�I .�B	��P ��� ?! ����� )�	B� _�� � ��7	'� ���

 �'�����
K�  /�BB� l�0H� &
a �� -���' � * ���S �� � ���� �9*� ��7	'� ��:�B*���

�<� ?n��a &*�o�� /�B*��� .��� .�B	��P ��� ?! ����� &�8��1�+ ?0�!  �_� /��� ��
�

 ,�B��: .�! lK������/�P� �: ?	K!�� ����� �G� �� ��1� � ,*� � ���!q  � ��K2� ��*�

/�' � b�9� �! �	1�! ,����' ���a�  � �*�g' /� 	� )k�	�� ��
2� Z'�� � .�! ?*�9�

��� ���� ?! l
� ���� /�� ,*� l*����C &��q �� /��� ��
� -���' ?� ��6?n�  � /�! -�:��N

&�� �n��� �� ��	K� �*�g' /� 	� �:  �!��!?����! ���a� �� ��7	'� ?n��� ��:  .�B	K�� �

�I )���� +�*��� -���'*/�B �o��*& ��� � �<�*�B ��V ����'� ��_ E�����! &���1� �! e��  �:

� ��9��� ��B��: .�, _���*& K2��� ��a� �� ���'�,  ��/�P� �: ?! /�'  �9�*?  � �� ��	B�

                                                                                                                                  
1 . �*�_9�� ��1� � Tko� q���0� ��8 l: �o� �:��1� ?�:?����!  � �! l��	K� Tk��� &�� ��7	'� ��:

?����! D*_0� � .�! -I &1C -���' ��<a� ����� �*��B:�� >��� � � ����� T���M ?n��� ��:  ]W! ��� ��:
.�! ��7	'�  

2. Salacuse, Jeswald W., “From Developing Countries to Emerging Markets: A Changing 
Role for Law in the Third World”, The International Lawyer Journal, Based on a Seminar at 
the Institute of Advanced Legal Studies, University of London, vol. 33, No. 4, 1999, p 879. 
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-���' 1W! T���M� ��! � &��0� ��� �� =��:�?n� ! � �! -I�-�� ���� �8��' &��0� ��� 

&�� �a�.  

4.2. �E&�� � ���� 6=* �� �(�'�1  

 ?: ��70 ��k�+ �G�*��� C��� � ?� ��*/� ��: �M��  ]��6 ?! �� ?n��� � .��� ]<Ba

1��� ?!�9� .&K�!  -�1� ?���� �*�9 '��� ��	N�� � E��kM��  �b��v� �:�
� �!��� 

K! ����� �:��1� ��� -�0�� ?n��� )��� *VC� ��&K � �B:�� �! �	B� �I�
 ����W�: .���� 

�!�' =��:� �a��! .�! R����� /�	KP ��S ?! ?n��� � .��� /�� ,���� +]*�	�2  ,*�

]�C  ������ ,����' ?� s����  �����?!  ���� E��n'�� �! �� ��	K� ��1� �: -�� � �	���

 �� �tv	� l*����C ,*� � .��� ,*��!�B! .�<� ��P��� �:��1�&���� �: ������ ?*�G� � ?n��� �

 ?! ��� &
a &��0� ���! ��_!� �8�� ?! �*�<� +��� � .�� ���! &!�'� �� ��*VC��tv� �! _�� �

 � ?n���]W!  ��: .�� ��7	'�  

                                                                                                                                  
1 .?! l	K�! -�' ���	!� � -��*� ¤�_! -��B8 l
� � ,*�� E��' ?a�� ��� ?�[B� ��1� ,*��  ��: �a��N
?!  ,*�	� .&�� ���' �0*��I u�7N��B� �� )�<� �� l
� =�: � -��*� �  ������ � E���� �B*_ *�a :��

 �� `�J�� � ,*� .����' �!�*��� ��� ?B��� ,*� � �*�! �� -��*� ?n��� ,����' ,�	KW� ,*��!�B! .,�*�C ?! F�!
k��� _�� � ?n��� ?����! ,����' >*�7� R*�S ��� ���� �*�� �B��� ?! E����c� ,*� ��H� .��N l'� /�� ��2� �

E�����!  E��2	� ��K� � ��� � &��0� -��� ,*� � .�! ?a�! � ?����! -����� �
�I )�7�� ?[�� ?� ���! �:
 ���! ��n	� ,����' � /�� /���: ]<Ba ,*� �! -��*� &�� +�����0� �GB� �� ��� q����� �S �� ?! ?n��� ?! ���

 .���� >*�7�» )�� � ?n��� ?����! ,����1327  ?����! � �� � ���� >*�7� ?! )�� �����8 ?����! -��B8 �!
&��* ?��� � *) « +�<� +�����»��� �����8 ?����! ���a� �! ���
C /�� � ��2� �k��� �N��� ��t��« +

��K�� ���8 /� 1:�hC +�8��	a� }*��� E����H� )�� +� B:�� E�n��[� � �12 ^ +2 +1401 |M +29-47 u +
41.( �� �G� ?! �� ?B��� ,*� � ���  ��� ��� .&K�� -��*� � /�� ,*� ��� �� ��2� �k��� )�M� -���

 � �! &2� ���
a &��' ,	��F�! l
� ?�\K� ��� �! �	1�! _�� ?n��� ,����' ��:��I�! �� -��� ,*� � ��7	'�
<�l
� �	2� -k� ��:��I� &*�*�� ���! ������� �  ?: e���� � ?n��� &K0� ���8 ,*��50  �K��

�� /��� /�01�� � -����'��� ]�� +&�� /���� )�2c� ?B��� ,*� � ?��I .��  �� �G� ?! ?� &�� .���  ���
�� &��� ���� -���' ?���� ���\� �	� � ����*� -����7	'� &��� b08 ?� �
�� )F�	�� &B� ����� �! � /

��: /�� ,*� � ����*� -����'��� .� l'� -��*� .��� � �� * ��K� d�S � �	���1� ?��P  ������ ��:
 ?�\K� �n!� ?! -� ,�� ?! _�� `�J�� ,*� � �� ��a .��� /�01�� �� -��� ,*� � _�� �7	'� /�01�� .�B	����

-��: .�� D��  ?� ?��P&���� ���a� �� ?	2P ,*��! +�<� ��	K� �*�g' /� 	� �B����� l*����C ,*� ��:  )��
 �� �0* �*�� � /�! �*�g' /� 	� ?�9: ��� ���K! ?n��� ��� �20	� -��B8 ?! -��� ,*� � ?����! -�����

.���! /�! -I &����� ��8 �*F 
2. Lee, Yong shik, Law and Development: Theory and Practice, Routledge, 1st Publish 2019, 
p.21. 
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 ��8 �&���� �: �*�0*��I )�� ?��I �! ?n��� )��� ��:��1� � /�� ��a� �'��� �

 � ?n��� )��� ��:��1� �N�! &����� �a� �! .�! E��2	� +&�� �G��� ?n��� � .���

 �����! Z'�� � ?� ?n��� � .��� E�n��[� /�� ,���� +-��� ,*�&���� �: -I � �0*��I �

�� ?! �*�! -I l
� �*F �� � ��N &K0� +�! -�]�C s��  ��: � ������ ?*�G� �	��C�h�

�!  �
a�� ��H� e*��� �! .�<[�� ��8 � �8��	a� E����c� ?! ?a�� ��8 +-���' ]�� � &�:�� ?!

.�� /����1  /���: E�*�G� �� ����K! &K0� �! ?� �� l*����C ,*� +?n��� � .��� E�n��[� �

�! +»?n��� � .��� � -��H! «/�� ���V ��� .���2  

2.  6=* 8�>� � I:.M�'6.M�9
 ���y»�E&�� � ����«  

  ?: �80  /��B� �! �k��  ��� ���! ��:��1� +.�� ���! ���C��� ���M -��

?!  +�0*��I u�7N&���� �: &�� ?! � ��� ���c� ?n��� )��� ��:��1� � �� �N ?n��� �

 ����! ?: ?���� � .���� ���C .�� ��I80 ���� ?n��� )��� ��:��1� +�:�!  ��: ,� B�

 � .�! ?B*_:�C � ��I����� ����8 ]W! � ���! Z'��?: � ����! &K0� 1950 &K0� ?! +

?: � &��1960 .�� �*�<�3 D*�:  ��	� �»�P�! /�� «?!  �7	'� ?! E���_B�� ��  ��� �

 ��
�&��  ��: ?9�	� �� ��P���	'� � �	������&���� �: /��� &�� ��� ���.4  &��N �� ,*��!�B!

 �
B1�C �� &�0��� .��� � -���' &��0� +��I ����! +&��0� ��'����� �B�.5  

?! �Ph*� ��� ��S  :�� �! E��<8 l*����C ,*� � ?n��� � .��� ��M� ��:1 ?! ��	8� (
]W! lG� � ����! �M�7N+ 2 (�M�7N ����+ 3 (E����� �*��+ 4�7	'� ]*�1P (.  

  

                                                                                                                                  
1. Lee .Op. cit., p.24. 

2 .��� ��B:,�  dk[M� �! /�� ,*� ��»�8��	a� E����c� � ���<[� .��� «�� �*  E�n��[� ?� �Bn� ,*�! �B�
 e*��� �! �:�0��8 � ,����' .�<[�� � �:��1� �8��	a� &�nJ� ?! �*�! ?� ���� ?9�	� ,*� ?! ?n��� � .���

:?! ��B� `�a� .�B� ?a�� ��1� -I /h*�  
Merryman, Henry, “Comparative Law and Social Change: on the Origins, Style Decline and 
Revival of the Law and Development Movement”, American Society Comparative law, Vol 
25, Issue 3, 1997, p 457. 
3. Ohnesorge .Op. cit., p.883. 
4. Hayek, Friedrich a., The Road to Serfdom: with the Intellectuals and Socialism, The 
Institute of Economic Affairs, 2005, p 42. 
5. Ibid, p 57. 
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1.2. .� ���
 ���k2 �� ���� -=.� ������ �'(b�  

 +?n��� � .��� E�n��[� �� /�� £�<�&���� �: ?! -�B��: ?� &�� ,	 B��� `��a� �

�! �0	� ������ D�� ?! �  .&�� ?a�� -�B��: �*�g' E��kM� ���! �a��N ��:

&���� �: ��7	'� ��� ?! �!��	� ���! �0� ,*�	
! ?� �! ����! �! �B	<� ����<���\� ?n��� �

 ��KH��� �� ,*� .&���� �:  ����&��'  ��: +��I������  Z���� =V� +���C � ���� lG�

 &��N �� �M��&�� �: +������  ?! R*�1� � �:��1� -��� ��I E��9�?*����  ���VP �a��N

 .�! ,*� ,�B��:&���� �:  R*�S �� �� &�� &��N ��8 +�:�
� ��M�7N  ���� �

E����� �*��1  )�<� �7	'� ��� ��.2  �! /�	KP ��tv� �! ?n��� � .��� l*����C ,*�

eN �1� ¤�_! X���� �G� �� +-�
a ����� � �: .�! -I�� ���tx� � )�� /�� �� ��3   

 l*����C ,*� � ���8 ��! ��VP�t� ���K! ?n��� � .���:  �M�� ?� ������� /Q��C )��

 ?: � �1! .��� ]<Ba1970  ��1� �� � �!,�!  ������ +)�� ��� � .��7	'� ?n��� ���!

 �1! .��� �� �! ��� y[� � �'��� E����c� ?! ����?!  �� �H! ��� .�P ,��g� �n'�� ��S

 .&��P ���' ��	1�! ���v� ���¦��� XkP� ?! �	B� ?n��a �� &��� � ��7	'� ?n���  &��

 �*�:�
� �a� �B����� �� -��� ?n��a��  �* � �BB� &*��� �M�7N &�0��� �� ?�?B*_:  ��:

 ��I��� � �<	n� ��:��_!� �! �� ?��<�l� �BB�' �:�
� . ���! ��	N�� ?L��� �! ?� �B	K: ���! �8��

]�C �M� ��7	'� �P��� �B�! �� &*��� �� ��*VC  ��KH� ���� �
� ,*�	�
� -���' � �BB�

�*�P /� � ,*� � .��:�
� �'���+ ��:��� � ��� �� l:��� �� �*��a�  �� �BB�� EF�<

��7	'� �  ����! ���I��� � /�� &��2� �� &�0��� .��� .�BB� A*��� �� 

2.2. J.4L� B-"��; ���� �E&�� �=(�'> ��==F  

  ����� .�! ����! ?n��� ���! �[�H� �� &G��H� � �9*� +l*����C ,*� � .��� ]��

 � �M�7N &�0��� �� &*��� ���! �M�7N .��� �! l*����C ,*� ?n��� � .��� ,*�	�

 .��� .�! ���� � ���C EF�<� ��
K�?! -��B8 ?���� 	W�  ,*�� &��N �� ���P��a ���! ��_!�

&��0�  �:?*���� �! �!��! ��	�� ,��g� �   ?	��P �G���� �� ]�� �! ����K! ���v� ,�B��: .

                                                                                                                                  
1. Deregulation 
2. Trubek, Law and Development 50 years on, Op.cit. p 3. 2012. 
3. Lee .Op.cit., p 21. 
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�! ����! EF�<� ��
K� � &��0� -�� ��H� ���! ��	K� �*�g' /� 	� . ?n��� ?6�:

&�� ��0	!� ?! ��	8� �� ��7	'� � ��H� ?�M��� &��P .��� ]�� +?! -��B8  ?� �!�6��6

�� ��7	'� E����7� -I -�� � �M�7N ]W! -F�n� ����P �� ]*�_�� &��*.1  �B����� ����!

 ����	! �� �! ���B!�Ph*�  ��:.���! �'��� �8��' � �:�
� +��B! ,*� � �B� -�*��� �� �N  

 .��� /�*�?! -��B8 �8��	a� ���B
� ��_!�  ���V ����' ?0B*� ���  ����� ��	�� �-�K��  �:

 /�� ,*� � .��� .&�� Y��� �	�� l*����C ,*� � �B� �9*� ����8 E����c�?8��9�  �� ��

 ���� ?! �8��'��  ��I � ���� ?�-�����  ��: ]�C -I D�� �! �� -������ �M�7N�� ���! .

 ^��_P ?!?n��� � ��7	'� ���0�: -�����+ ?! /�� ,*� �  +���c� ���! ���� �! ��1� ��a

?! �! .���  ���   ��7	'� ��	�� �! ����*�1� -�!-�K��  �: �t��� &��VP �N�! � )�o� ���! .

 +�M�7N ]W! -��� &!�'� �9*� ���! +�:��1�&���n�  ��: ���! �������]W!  ��: �M�N

� +�'��� ��G� � l
� ���c� .�� ?	��P �G� � � ?����! �� /��!� &��l�GB�  ��P �� � ����' ?!

 �:����' � ��	1�! ���I �M�7N ]W! ?9�	� � .�! �M�7N lG� ?! ����8 ]W! lG�

 � �B	�� �����' ���� ���  �B	K���� � �BB� ^��� � �*�N � ?��<� ?! ���'� ���� /��� �!

 �� ����K! � &�� ��9� � E��G� � *&���n�  �:.�<� ����2  

3.2.  %�
�� @2��� -)�� ��L� ��0�&� 8G��&�  

 ?*�G�»����8 ��W	�� « ,*� .&�� l*����C ,*� ?n��� � .��� E�n��[� � ��
� ]��

 �! -���_P��� )��8� � &��0� -�����C ���K�� l�:�2� -I R*�S �� ?� &�� �:�� ?*�G�

&*��H� �� ,*_ *�a -��I ��W	�� ��: .��3  ?� &�� -I ����8 ��W	�� ?*�G� ����� s��

                                                                                                                                  
1. Trubek, Law and Development 50 years on Op.cit., p 3. 2012. 

2 .�*��� ����C J�'� ��I =��n�*�0�* �G� �� �*? -����C �H� ��� ?!�� �7	'�� ���� ?��a �� +.����  ?� �!
� �*, 0��� .��� �� ^k� /���& ��I �� ����'� '��� ��G� � ��� ��I*�0 �7	'� ?n��� &
a �� 

.�: ^�	KP :?! ��B� `�a�  
Posner, Richard, “Creating Legal Framework for Economic Development”, The World Bank 
Research Observer, Vol.13, No.1, 1998, p 2. 

�� ?	K*� � �7	'� ?�*� �� �	1�! .��� +�! ��7	'� ?n��� �! ���K! ���v� ?0�I �! /�k8 Z'�� �  l�8 � ��
� T����8 _�� .��� �7	'�/��*� =�7� .��� � &!�'� .��� .&�� -��� ,*�  � _�� .��� ��7	'� ���H� � /�BB�
.&1P ���*�C -��� ,*�  

3. Buchanan, James M. and Robert Tollison, The Theory of Public Choice, The University of 
Michigan Press, 1984, p 11. 
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�£� ��<' �� ����� E��� -�� *��! ?�: /��P +-�P�B: �w ��:  +-���V ����' +-�P�B*��� +w�2�

E�����!  � �:/�P� �: ?B�
! ���!   +�N E��' � E��t �B��� �B�8 ��:�0��8 ,	N��?!  E��M

�� ��	�� ��k�8 .�BB�1 �� ^k� ?*�G� ,*� � � �� -�����
� � �M�7N -�� 1B� ��	�� �B

 �	�� ]W!?! -��B8 &���� �! ?� ����� ��	�� �£� -���: p�	W� ��:   ��W	�� +-�

?! -��B8 ... � E�����! +����� ��_�� �g8 �* �<:� +/�B*���  ��7	'� �G� ��� A*�	� �! +�B	K:

.��_! ����C2 �	���� ��	�� +����8 ��W	�� ?*�G� � � /�� ]9B� ���	�� ���H� X��� �! -����

 ?9�	� ,*� ?!/����  ��� � -�����	���� ?���W	��  �: �l��7� ���P  �: �7W� Z2� T����8 � ��

���� �G�l� � �M�7N .��� ^�	KP � �*�_K! ��tv� ?*�G� ,*� ,*��!�B! .  .��� -�� ���

��0� e��� -�����	���� -�� ��H� ��6��6 � ����8.&�� -���' &3   

 +?n��� � .��� �� l*����C l
� )�H� �	��� ,��: �»-���' &��0� «.�!4  /�� ,*� �

&�� �Bn� � -���' &��0�:  ?n��a -�� � -���' &��0� ?� �! ����:� �! _���� )�� ��Bn�

�� ��9��&<K� �! ���v� �� * � � ��
� ��:  &*��� �� �
�I -���' &��0� ?��� ��  �o�)

 �	
! �0��8/�P� �:  )�� ]<Ba � ?� �*�g' /� 	� )k�	�� .(,����' ���a� ��:�
� �

?! �:��1� �� ����K! � ?n��� � .���  ?	�� ���
'   +�!?! -��B8 l
�  ���� ,*��&���� �:  �

:�
� +)�� /�� =kN�! � �� ���n� �� /�� � ��� ���K! ]�� ?*�9� /�' D�������! ��

���� �2*� ?n��� � .���. �! ����8 ��W	�� ?*�G� �� ���� l*����C ,*� � E�g' )k�	��q 

 � �! ��� �� &�� )��8� �!��! � ���� ��I /��� �� `�� �*����� ��	K� |W� D* �
B� ?���6

?! `�J�� ,*� �� /��� l
� ��� /�8 ?� ��  �) E�g' ?���� ?! &��0� �� -��� ,*� � ��

-���' ?���� ?! &��0� �!��!5 /���� ,W� ()�� /�� .���6  

   

                                                                                                                                  
1. Mashaw, Jerry, “Public Law and Public Choice: Critique and Rapprochement”, John Olin 
Center for Studies in Law, Economics and Public Policy Research, Paper No.366, 2010, p 3. 
2. Ibid. 
3. Ohnesorge .Op.cit., p 248. 
4. Lee .Op.cit., p 25. 
5. Rule by law 
6. Berger, Raoul, Government by Judiciary; The Transformation of the Fourteenth 
Amendment, Liberty Fund Indianapolis, second edition, 1997, p 3. 
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4.2. %�' � �� -
�:
� �E&��  

/Q��C  ��:l*����C  �� .��� ��G� �n!� ?�: +?n��� � .��� ��/�P� �:  � -���V ����' ��

 � k�� -����/�01��  ��: �� .������!� &��P.1  +&��0� ]�� -�� l� ���! /�� ,*� �

 .��� +���9� ,����' ?�
� ?! ���'� �a��N -���1	K� D�� �! ?n��� )��� ��:��1� �N�!

&���  �:.���� �k�� .��� �2  ,����' +-�����C ��7� ,����' R*�S �� ���� ^k� ,�B��:

	K0��� � ���9� �B�� +Ek��n� +X��! u�7N� ����*�Cl
� � �   &!�'� .��� ?�: �� ��

 ��I ����! .�BB� R�H� �� /�� ,*� � ?n��� =��:� �B���	! �� �BB� �9*�?�  ?0�! ��� y[� � �
B�

 y[� �,�!  ������ � &*�g8 �! ?� �! -I �! ��7� � &��P ���' �:��1� ?a�� ���

-�����  ��:,�!  ������ �9*� �?*�H��  ��:y[� � ���9� ?�[B�  �� +?<��a�B6 ��:����' �

��  -���lK������ �_� .� ]*�_�� �� ��7	'� ��� ,�6  )�� �1992  ����� ����7� �

 ��7	'� RS�B� �9*� ?! ���'�»-_B� « ?! ?� ���	������� ����! �7	'� .�� =��n�3  ,*�

eN  ���<�	1C �B����' �! �1���  �� ��:����' ?! �� &�� ?�?��27B�  �� �M�7N ]W! �!

 �_���� �� ,�B��: . -���'&���  �:1994 +(�! ?	��P ��
�� -���I ,����' �� ?�) -���'
��� &*��  ����9� lLk8 � `��	N� &<t -���' 1997  ?� �� >*�7� ����! �7	'� &
a � ���P

 � �! )�� �2001 .&���C ���
a E��9� -����� ?!4   

 � ���K�� ��a Ek01� ?n��� )��� ��:��1� �� �N�! � +�� /�� E��kM� �9*� �!

 �!�Ba ��0*��I � ��7	'� ����[J� &�nJ� .�� �9*� �8��	a� � ��:��1� �� ����K!

?: � �*���I1990  ?9�	�&���� �:-����� =�S �� /�� ���H� �  ���� ��:,�!  ������.�!5 

 /�� ,*� �������  ><� ?� � �*�P -���' &��0� ?! �9B� ?� ��N �����0� � -���' &��0�

                                                                                                                                  
1 . ?: � Tko�1990  �*���I ?n��� D��!350 .� s�' -�	K��C ?! �'��� E��kM� ���! �F -����� 

2. Salacuse .Op.cit. p.887. 
3. Paul and Pejovic .Op.cit., p 99. 
4. Son .Cit, p 50. 

 +,	 B��� `��a� �!��� � /�� ,*� � ,�6 ����	n� �N�!»,0C `��a� «R�' E�n��[� ��� &�� /�� �9*� ��  ��
&���� �� �N�! ��� �� _�� ,�6 � -�1�&��� � &�0��� .��� -���: �:  ]�� -�� l� � ���9� ��:

 �� &�� ��7�.&�� /� ��9�� 
5. Lee .Op.cit., p.22. 
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 �����0� �9*����[� .��1  &K0� l
� �*F �� �0*&���� �: ?a�� ��8 +?n��� � .��� �

 ?!�Ph*�  ��: ���H� � Z���a �8��	a� � � B:��&���� �:?�: �! -�K0* �  ?� �! �:��1�

 ���K�� ?n��� ��
2� T�	*�
�.�*�P d�[� ����H! &�nJ� ,�B6 �2  ,*� � .���l*����C  �B6�:

��� ?	K*� � ��_!� -�6 ��+  -����7	'� .���*�C ��7	'� ��� ?! ��� ���! �! ���K� �N ���

�� /��� �n'�� -��'��� l*����C ,*� � ����q  /��� =��� ?n��� ?� ��6 � �! ��7	'� ���

'��� ��G� &
a ,��: ?! ><� `�J�� ,*� � /�� ��	��P ��7	'� &�!��[� E�*�G� �B! � �

.�� ���K�� ?n��� � -��H!3  

3.  �E&�� -���� H�?
  

&K�! -�' ���I �!  �*���0� �! /���: ?� �� ��*�a ?���� ��� ?n��� � .��� ����C +l0*�

 ,*� .�! -I R��� �l*����C  &*��� ?n��� ��:�
� e�����  �� �-����� ��� ��:  �
� _��

                                                                                                                                  
1. McInermey, Thomas, “Law and Development as Democratic Practice”, Vanderbilt Journal 
of Transnational law, Vol.37: 935, 2005, p 24. 

2. �� +,C�Q �*-�� �� �*�B� ��l	K GB���� ��*�� ��!� ���� ����! �0��8 �! E��G�*? ?!  �! ?[!�� � u�7N
Q���B0�� �*�9 ' ?� �����T�� � =kN�&�� ��:  ?n��� � .���l*����C .�! ��  

3 . &W� ?	K: .�*�P �9B� ��k�� �k��� ?! &*�
� � ?� �� -��*� ?n��a � �8��	a� E����c� ><� ������
�� �� -��� -I -��*� � ?n��� � .��� ?[!�� /��7� ��
2� � -��� ?! � -���' � /h*� »n��� � &��2� Z*�BM ?

-��*� «&Ka  E����'� �!��! � ]B��� �8�� ��
� ><� ?n��� ?! D*Q���L�*� /� � Z'�� � .�� �a�
?n���  -��*� � �	nBM ����Q��! +&��P E��M �k��� /�P� e��� ?� E����'� ?�K�� ,*� ?9�	� � .�� ?��:��N

?! &���� ?9�	�� ?� ����K! Z*�BM � ?	�� -��� �� ���� ��S  &� ?! +�! /�� �9*� ��1� � E���� �B�1��a
?<� ��:�
� � &�� ���_!� � .��� .�	�� �	��  .?n��� -���B
� &� ?! ?� ��� +/��I� ,0�� �0� ,*��

»���� ��	��� � � �Ba -�*�C �� bC& :�M�7N &���� +��7	'� ������I �� ?! ����  &���� D* -��B8
����� =�: �! � l
�� &���n� �*���� y[� ?����! >*�7� � ,*��� ���I � &�� ��: ��7	'� ������! ��: � 

?����! ��6��6 � ��1� �8��	a� �M�7N ?����! -I �� bC .&��P ���' ?a�� ��� ?n��� �� � )�� ��:  ����
�C ?n��� ��� ?����! -���' ?	Ka�! E�0� �� .�� ��� �C ?n��� ��� ?����! �2� X����!]  D* �9*� �B�!

&��� ��
� ���VP�� ���! ��	K� -�����  &�� ?�! ?	K!�� � �	�� ��: -��B8 �!�M�7N -�����  /�! ����
&��) « ������� +l�����H� +»�M�7N �0��8 ������ -��*� � ����« +&���� ?��B�7�  ��7	'�� ���� ��:
/h*� &�� ��7	'� ?������ ?���+ + ^ +l0* )��2 + -�	K!��1392 u +144.( �M�7N =�:  -��� ,*� ����

?����! R!�[�  � �M�7N ]W! ��� +�! �M�7N ]W! ?! ��	8� � &�� ��7	'� ��! �� ,	��� ���
a ��:
&���� ?9�	� E��' ><� `�J�� ,*� Tk�8 � ?	���� ����' ,�1�C ��: /� B! ���P ?<� ��7	'� ��:  .�� �	��

I�M�7N ���! -���' ?! ���_!� /� � �� &��:� ���� ,*� � ?��  l*����C � ?0�I )�� q&�� -��*� � ����
 ,*� � �B	K���	� -����'��� � �! &�0��� .��� �� &*��� &
a �	K! D* �
B� -���' +?n��� � .��� )��<���\�

.�B��! ?	�� ��N� �1�� _�� ?:�! 
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/�	KP ?0<� � ���� -I ^�	KP ><�  �� ��/�01��  ��:.���� &*��� -I �� .���1  /���8

/�*� �� �*�! ?� �! ,*� A*��  ����8 � &K� &� ,����' � .��� E��kM� � �a��N &���1�

?B���  ��&K*� � �B:�� � .� ���' �G� � �� ?�[B� �: ��!2 ?*�G� n��� ��: ,*� �� ]�C ?

�� &*�� ?�_B� ?! �� ��7	'� ?n��� �� ?K2� ���*+  � .��� +�*�a l*����C ��
� �! ���

���I ?*�G� �!��� � �B*_ *�a ?�_B� ?! �!��! ����� ��: �� d�[� ��7	'� ��� ��:q  ?!

R� �� ���G� -�� � ?n��� &
a ,��: ���I � �: � ?� �� d�[� �:v��I � &�_B� ,�� �

.�� /��� ���
a ��8 =�: ���K��3
  

1.3.  �� ����@:* N."� �E&�� ��*�  

)��<���\� -����7	'� �GB� ��+ �! ����! ^�a�N lG� �8��' ?! ��H� T���M .���.  ���
D*�: 	� �t� �v �N �N»���I � ���V ����' +-���' « �� � &��VP ����� ��
2� ,*� �� �� �C

�'������ ,*�	�4 �� �GB� �� .���� ,W� .��� &�:�� ,��<� ���!+  �� ?! �*�:���n� �8��' ,*�
�� �� �
�I ?! `�a� �! ?� �:  E��g' ��� �
�I u�N ���	H� ?! ?a�� -��! �� ,����' l�����

�� �*I ?� lB�<! �� l�: ���'  �B����?! -��B8  ��KH� -���' &��0� �� �1W! � �n'�� ,����'
0B*� �* ���1!=�M ����	N� ,����� ? .���5 ��  � &�� ��	�� �8��' ?� &�� ��	n� �GB� ,��: ��

7N Z��B� ��� �C ?��P�: � ���� ������ �M�7N Z��B� �2� �! ?�F�8� Z!�� �*�! �M
^���  � �8��' Z!�� �*�! u�N � &'�� ,����' ���a� � ,*��� � _�� &�� � ���! ��� ��:

                                                                                                                                  
1. Trubek, “Law and Development: Forty Years after Scholars in Self-Estrangement”, Op.Cit. 
2016, p.17. 
2. Ibid, p.18. 

3 +X�0�� +b��F��	�I .����'�&� � p���� :�E&�� -�G;� H�?
 I(������  �E&�� -�G;� ���
BN."� ?�F ���H� ?��0� � ��g��� ��*��N ?�a�� &Ka � ��	� EF��� ?8��9� +��  ����*� �� �� ��a�

 +?���� :-��
� +��M� ?n���1400 u +31. 
4. Meta-legal 

5 +-��*� +����! .�	(�
� i(�� ������� � -&�.& ��� +�� �1� :-��
� +��g2� -��*�� ?�a�� +1387 u +25.  
�� ��KH� �� l*����C -��7	'� T�	��M� D*�:  ��a ]*��� >	0� �� ���� �� �� �� +�Nv	� �t� ,*� ��� +��
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 &���8 ?! p7	� ?0�! +&K�� �7	'� ���! ��
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?*�� :?! ��B� `�a� .&�� ���	'� ��k�8 )��8� � ��  

Hermann, Donald H.J., “The Fallacy of Legal Procedure as Predominant over Substantiv 
Justice: A Critique of "The Rule of Law" in John Rawls' A Theory of Justice”, Vol 23, Issue 
1, Fall 1973, 1408-1435, p 1409. 
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.�*�P ��KH� ?n��� /����� �M�B8  �G� ��I�* `�J�� ,*��B*���  ?� &�� ��	8� ?� �!

l��7� R� |�7W� .��� ?! ���P  /��P ��: ?0B*� � &�� &�� &H�7� � Z2� ?! -���
�w ! &�n'�� � &�� �P�B*��� &
a �� * Z2�.&K�� -����'��� �� ��	
3  

 =�: `��9� �?<Ba  ��: q&�� ���I ?!�o� ?! ?n��� ������ +l*����C ,*� � ?n��� p�	W�
 ]*�_�� �Bn*&����  ��: ?� �	�� ?! �N �P��� &*��: ���! ���� ,	N�� ��' � ���

 ��W	�� -���N�� �BB�.4 �0� � �:�
� �! ���v� �:  � �l*����C ,�1�C  /�� l:��� �� �*�g�
�!  D������B0� ��:�B*��� ?! �*�<� ?n��� � .��� ?�/�� w�W�� ?! �9B� �  ���K0* ��:� ��

 /�� ?n��� )��� ��:��1� ���!.�!5  ?n��� /h!� ?! �*�<� �N .��� +�*�a &���:� ,*� �
 ��<n� ?! � /��� ��� Z�a �*�a -��	2P � ����
! &���� �! R� &���� +.&�� /�6
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� +�h�
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�a���� ��n!�B6 � �J�� ?� �B�!� &���N  ��	� � �� .&��� &�7W� �� ?<Ba D* T���M ��7	'� ��:

»?n��� � �B: +�B:��« �� �7	'� � T���M �� ?n��� ?� ���K� �� ��	�� ,�J _��  ?! E�8 �� �:��1� +�BB�!
�� -I �� /�2	�� � �N ���! �B:�� &N�B� .�B�  

5. Lan, Cao, Culture in Law and Development: Nurturing Positive Change, Oxford University 
Press, 2016, p 104. 
6. Murphy, Liam and Thomas Nagel, The Myth of Ownership: Taxes and Justice, Oxford 
University Press, 2002, p 94. 
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2.3. I.?=� ��'�:X ���y � �(�* I:.M�2'> �'X  

 � * .���?! -��B8  ���! =�M ��_!�&���� �:�<� ?n��� �+  � �'��� ��G� �0��8 ?0�!

���' ?a�� ��� -I � �a�� ��:�B*���  ?n��� � .��� .&��P?	��  �� �<� �0	� �N ?! Tk���

 �B����� ?n��� � .��� -�� 1:�hC �]��  �*�:���  �� ,*� � .���! �7	'� �* .���l*����C 

 � /����C �'��� �02� �! �g	� Z��B� � ��0�� -��� ?����� �9*� +�<' /�� � =kN�!

/�� ��  ��: � ��7	'� ��� ?! Z��� ?a�� ?B�� ?! &<K� ��*�� ��	�� � �! �G��� ��k�8

 ���K� s�� .�� ?n��� � .��� E�n��[� ��7	'� ��� ?! �� ���� ?���  �B: �! ?� &�� -I

 �:��N l� �* &�� �:��N -��� �� _�� ��n<� � ��� +��N� |��N�� ��I� � ����� ��� ]*�_��

��q  � �<
! ?� � -�1� ,��F ��0*��I � ?�������N ��:��1� �N�! ?!�9� ���&���� �: �

?!�N +��� |��N�� ��I� ]*�_�� � ���� �N��� ,�! �� �� ���   ,*� �� ><� ?�\K� ,��: .�!

���! ?	�� ?n��� � .��� E�n��[� � l
� ?9�	� � E���	��:  &K0� �! ����! ��*�� ?0�I )��

 �*�a ��
2� ,�B��: � &��* &��:� �*�a �<��' � ����8 .��� ]�� /��!� � �� ?a���

&��* ^�	KP ?n��� � �! � * ?n��� -����7	'�  ���E�����  �*�� ���v���� ����. 

lK������ �*�a '��� ?*�G� �N� � ?1*��� D*�  l	K�! -�' �N��� � ?� &��?! -��B8 

Z'�� ?<�� ?��8 �1B��� � .�� �:�� .��� ���	�� E�n��[� � �'��� �*��P���� Z'�� ?�  �*��P

�0� � ��7	'� � ����� +�8��	a� ����8 ]�� �! ���	�� E�n��[� � �'���  -���' ?! �:

�� ���v�  � )�M� &��:� ��*v� )�<� ?! lK������ +�BB��8��'  .&�� �'��� )F�	�� � �'���

lK������ �*�a !�a � ��*���? <K� � D� �� �*�a� �� ?! �*��P &� ��N� � 	K<�:  � 	���C

&�� �'��� )�M� . /�� ,*� lK�������B	<� ?����
8 � ����� .��� ?! �0� `�a�� �!  ��:

 �� �0* ,�B��: .&�� ��1! ,*��B!�Ph*�  ��: -I �*�a lK������&��  lK������ =kN�! ?�

E��<8 ?! .�� ?a�� ?n��a p�	W� ��1'� -��� E��t Z*�����! ?�\K� ?! ,�1�C /�� � �a�� 

.��� +�<' /�� lK������ � * -���' &��0� ?! ��+ R�g� ��Bn� � l: -I+  � &������

����! �'�! E��t ]*�_�� y[� � ��7	'� ��� �� ><�. �*�a E�*�G� � ���+  � .��� TF��

 ����� -���' &��0� �� ?n�����  �� +&���8 ?�\K� ?! &*�B8 �! T����t �^��  ��: E��t Z*�����!

 �� ���' ��� ��	� ��� �: .  
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 :�� ���C ����� &��:� `�J�� � ?n��� � .��� -�� 1:�hC ���! +&�nJ� ,*� )�<� ?!

 ��W	�� �� � �� �2*� -I R*�S �� &�� �8��	a� � ��7	'� E��
n� ?� ��	K! �9*� )��

��� �! ?� �	�� ��:�
��  ?! �*�<� ����
n� ,�B6 �:�� /��a� � �B� E��G� E��
n� ��2*�

?	��C �! �� .�� d��1  �� ��� l*����C �/�*�  ��: � �<����&���� �:  /�2	���� �� �! .

?�N��� �8�� E���J � ��I Tk��� ����! &K0�  �0*�� �� ?n��� &
a ���c� ,�B��: � &��

�0*�� &�� ?! ��7	'� ���eN +���K�� ?n��� ��:  `���� �� �<���� �*�! ?n��� � .��� �1�

]��  �: &�0��� .��� ��� �! /���<� ���! �:�� &��0� &��N �*�a E�*�G� �N�! � .���!

 ?*���� -�<��M e��� -�� 1:�hC l*����C ,*� � .�!��  ���*VC?! ?�  ���   e�� ?� -���' -�!

�! �� &G��H� � �9*� ���!&�� ���+  ?0�!&
a  -�� ��H�/�*� ���  ��: �� &*��� � ����!

 /�2	�� l: ?n��a�� �� E��G� �� ����K! .l*����C ,*�  ���! �!�6��6l�GB�  ��P � &��0�

 �9*� ���K�� ?n��� �n!� &
a��  �B�l�GB� ��
2� ,*��!�B! �  ��P?!  ?M�8 ?! �C /�	KP ��S

� ?n��� � .��� E�n��[� E���N ,*�� ���V ����' -��B8 �! -I �� -�P�BK*�� �N�! ?� �


/�� ��<n� ����8 .���2  

3.3. g� H��� � �(�* -2�47 ���� ���y ��  

 E�g' ?2���/�P� �: &�� ��[N ���K! l*����C ,*� �q  /� 	� )k�	�� �2� ?! l:��! ��*�

 �*�g'?! -��B8 �� �a� }��� ���	8� l
� ��M�+  ���� � ����! ��_ 	��N � * E�g' ���

 � ,����' ��K2� ?�\K� +�a�� ?n��� &�nJ� �! >��B	� Z'�� � .�B	K�� &�0��� .���

��6��6  ��: -��� .��� � ��n<� � ��� -�6 ��L�K� �B���	! E�g' �� /�� ���C &��:� �'���

 � �8��	a� ��� +l*����C ,*� �GB� �� .�B: ���' �G��� ��?*F -��  -�	� lN � ��C �C ��:

&�� /�� ?	2
� �����'3 �� E�g' ?! �� /��a� ,*� ,����' -�!� ��	� � E���� �����_: �  �:

 &��N � �� �����' ,	� D* � /��1� &� ,����' �:�� �� +�8��	a� ��� ?! �!��	� ���! ?�

                                                                                                                                  
1. Visser, Maartje DE, “The constitutionalization of development”, Law and Development 
Review, vol. 12, No. 3, 2019, p 639. 

2 +���	K*�� +�� .(8�� �)*)N47 � �('?
 '� ��2$�� :%��2 ������� ���b0
�
�� ��8 ?�a�� +
 +�7	'� ���� E���1	�� +.�2�� ?B��
� � �����1400+  u16. 

3. Kennedy, Duncan, “Three Globalizations of Law and Legal Thought: 1850-2000”, 
Published online by Cambridge University Press: 06 July 2010, p 23. 



���� �2�=)�>  ���� B����� � ������� ���� ���3R B.1  I(������  ���»�E&�� � ���� :«�� ������� -&�=�2 1�...  

 

129 

����P ��� ?! �*�a &�nJ�q ,*� � �*�g' /� 	� ?� �*�a ��  E����'� ?! &� l*����C

�� ,����' �N�! }K� -���: �8��	a� .���1  ?� &�� -I -���' �� �� &�n<� ��� l*����C ,*� �

�� �9*� ��� lG� ,����' �' >K� �! ���8 ���� ?� �B	K: E�g' ,*� � �BB�� ��� �8

�� w�W�� �L_a E����7� .�BB�2  ���I��� �� �N &*��� ?! ���
a D��! -��� � �*�g' /� 	�

� ?��� �*�g' E��kM� =��:� ?�:q  &���8 ?! ���	� ?! D��! ,*� ?a�� /�� ,*� � ���

.�� >�a _��3  

 l*����C ,*� �?a�� ����8 .��� ?! /��!�+  �! ����Ph*�  ��: �� bC .�� �9*� �*�a

 D*_� ,���! ���* ����100  ?n��� ��B	*� � ,�6 � .�� �B�!��! �* ?	��� ����� -���'

 +����� ,����' � ��1� � �: .&�� /�! /���: ����� -���' E��kM� �! /����: ��7	'�

]�C ��o���� �H� ?! �� ��7	'� �*���0� � ���  �B�!/�� ��� ����� -���' . ���! ,�6

 � ��7	'� ?n��� ��
K�1982 +1988 +1993 +2004  � ��! ,*�NI �2018  ���! .&��* ���c�

)�o�+  E����c� �1993  dk[M�»�	K������ ����! �7	'� « � ��*��� � �� ?��J� -���' ,	� ?!

?! &���  E��kM� � � �! ����! �7	'� &��2004 ! T�M�7N �M�7N &�0��� �� &*��� ���

?*����  -���VP �a��N]�C  �B�! )�� � ,�6 .��2001  � &���C ���
a E��9� -����� ?!

 �� �� �N ,����' � ����kM� ?! `��� -����� ,*� E����� R!�[��H!  �*�: &���2� -�6

 .�B� ,��v� �� ��0� &�0��� ?! ���	�� � �������� -���' �*�a  ,�6 +��<' ,����' Z��9� �!

� �n�  ���H� � dkM�&���� �:,�! ?n��a �� �tv	� ���� .��� �  ��:����' .��� � ������

 -���' &*��� ��� ,*��B! )�M� /��� � �����' ���I �M� &
a ,��: ?! � �� �*�C���

 �� &K*� e�H� �� &��2� � �n�<S Z!�B� �� &���M �M� ,�B��: � &��P ���' ����?! -��B8 

��� /�8�' D*.� ���' �*���B� 4   

                                                                                                                                  
1. Ibid, p 69. 

2 +-��*� +����! .Z<B� ,�1�C. 

3 . dk[M�»?n��� '����« � �*, �g� ��� -���� ���I�D �Bn� � ��� � -I*,  .��� ?� �!*�   ��_!� e��
� ?n����&K  �� �!*�9 ' � �:�
� � &�� E��kM��8�� '����+ *� *�  ?n��� ��� *��� ]W! �: ��_  l'�

��N �:��N.  
4 +,�KH���<8 +����� .J.Y -
�2 %�
�� z +1]:�hC � E�n��[� ?K��� :-��
� +  +]�� �
� �'��� ��:

1400u + 8. 
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l*����C �  �:����' � &�0��� .��� ,�1�C ��:?! -��B8 /�BB���a �7�  � ����8 .���

 �9*� -���' E�g' ?� �! ,*� �! s�� � ���! �M�7N��� �BB�+ �B	K: ,����' ��9� ?0�!q 

�� ?a��� -��H! �! �M�7N � ����8 .��� -��� _*��� �*�a l*����C � ���q  �8��' ?���6

?�N��� ����8 .��� ���GB� ,����' �B���: &�0��� �� &*��� .�B	K: �P1  +,�1�C l*����C �

 �Bn� ���I��� �M� /�	KP ��K2� �! �'��� E��kM��� �� q �� �0* ��	�� � �*�a /�� � ���

 ���v� ?	0� ,*� �! ���� ��	�� .�� ���I��� �M� ?a�	� �����! /�P�* �� �� * � ���� /� �

��  �B� ���I��� ���H� ?�/��  ��&K�� /h*� �8��' ��W	�� ���! �n['q  ���n� s�8�/��-

 p�	W� �n*��� A*�	� �! ��I��� ��-�0��  �*VC.&��2 �  +���I��� �M� ?! ��	�� +�����! /� �

 ��8��!  =�SR� l*����C ,*� � .��1� ]��6 ?! �� ���I��� ���! ����! -�! �! ��:  �����

�� ?	��P �G� � -�K�� ���! &�� l*����C ,*� /�� _�� ?n��� �! R� dk[M� � ��q �!,*� )��+  ?!

�� �G� R� ���� ><� `�J�� ,*� ���  � �:R� ?� �! -I �! ���' .&�� /�� �M�n� -���  �:

���� ?	��P ��a+  ���?! R� ���� �! -I ��a �:�� �G� ?! + .&�� /�1� R�H� =�: ,*� ���3  

4.  �E&���:� � ����  

 ?n����KC E�*�G� `�J�� �! ?n��� � .��� �� /�C ,*�NI �?!��  ,*� �B6�: .l�	K: ��

?*�G�  -����C?! �� Y��N �8�� ?*�G�  ��KH� ?n����� ����+ ?!  ?! ��a ��:��� ?0�I ���

 ��� ?n��� E�*�G�/�� ��� .���� ������� &��:� +?!  �0*�� ��� ��<' �� ��L�K� ?MkN ��S

 A*��� � l�8 ��� +��H� ]�� � �B:�� ?! ?'k8 +?n��� ?! ������C���]<Ba  ��: ����

E�o�  � ^�	KP +��/��  �������J +�	K���*�����J E����<�?*���� ��� �J � �*��P����� �J +

                                                                                                                                  
1. Trubek, Law and Development: Forty Years after Scholars in Self-Estrangement, Op.Cit. 
2016, p.15. 
2. Ibid, p 16. 

3 . .&��P ���' ?a�� ��� ��7	'� ��� �! -I ���� � ����� ?n��� -��	2P +E��kM� &�� -��I ��� ��� �!
 ��� l*����C �! &g
� ,*� l
� E��2� -�B��: -���' � �! -���' ���_!���� ]�� ?! ?a�� ��8 +?n��� � .���

�� /�* ����� bBa �� ��! ,*� ?n��� ��_!� R� -��	2P .�� ���I � �: ?! �:  /�� ����*� ?n��a ��g� ��� �P���
� � -���' ?! ���_!� /� � .���� >*�7� ?! �
�I �� &���� � �2� &
a � �n	� ,����' � �! =kN�! -��	2P ,*

.�:�! &� �� �� �N ���8 ����� ,����' �� ����K! �� ><� ?n��� � .��� l*����C 
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�����!1  d�[� ?n����KC ��� �� � &�� �B	2P .)��  ��: ?! ��� �� -�� 1:�hC �N�! ��N�

 ��� ?n��� � .��� ���
6 /��/�! ���2  ]N�6 �� /�� ,*� ����� E��2� �?!  ?�\K� &��

e�H� � &���8  -��B8 &K*�/�� ��� �N ?! E��2	� ���K! �	�nJ� .��� +?n����KC � .

�� ��Pq R� � /�� &*�*�� �* &��0� �B: ?! �*�<� .��� ?���6  ���! �
B� �:

&�8��1� ?*���� ��G� &��N � &�n'�� ����� � �1W! ���  � ?n��� `�J�� � ,*� �B6�: .���

 �� �tv	� ���K! �� .��� &��q  �G� ?! �����  ��� ���� ��� � &�� ��B: �:��1� ���B�

�� ��*� ��7	'� ?n��� . �G� ?! ,*��!�B!��  �*I ��� ��B: �*�a ��*����C �� &<HM -���
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Abstract  
The relationship between law and development has evolved through three 

distinct intellectual paradigms in developing countries since World War II. 

This article examines the defining characteristics of the concepts and 

relationship between 'law' and 'development' within these paradigms, both in 

theory and practice, and analyzes the current paradigm. The first paradigm, 

known as the law and development movement, aimed to promote economic 

modernization through the strategic use of legal instruments. In this 

framework, law functioned primarily as an economic tool wielded by 

bureaucrats, often challenging the independence of the judiciary and the 

roles of legal professionals. The second paradigm, neoliberalism, positioned 

private law at the core of economic growth, viewing it as a foundation that 

facilitated predictability and efficiency for economists in economic 

activities. The third paradigm emerged in response to declining human 

development indicators, advocating for a substantive conception of 

development rooted in rights and freedoms. Under this paradigm, rights 

became integral goals within development agendas, and new formalism 

enabled regulation to play a role in market control, protection of individual 

rights and the expansion of justice. However, in practice, the legal system of 

development resulted in an inflation of rights. This study critically analyzes 

this evolution within the context of developing countries, identifying the 

paradigms of law and development within the historical framework of 

development. 
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