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2. Tushnet, Mark, “The Inevitable Globalization of Constitutional Law”, Virginia Journal of

International Law. Vol. 49, No. 4, 2008, pp. 985-1006.

3. Ip, Eric C., “Globalization and the Future of the Law of the Sovereign State”, International Journal

of Constitutional Law. Vol. 8, No. 3, 2010, pp. 636-655.
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1. Mortelmans, Kamiel, “The Common Market, the Internal Market and the Single Market, What’s in
a Market?”, Common Market Law Review. Vol. 35, No. 1, 1998, p. 101.

2. e-Commerce Directive

3. European Union, “Opinion of the Economic and Social Committee on the “Proposal for a European
Parliament and Council Directive on Certain Legal Aspects of Electronic Commerce in the Internal
Market”, OJ C 169 (Official Journal of the European Union, June 16, 1999).

4 .E-Commerce Directive.
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1 Notice and Takedown.
2. European Parliament and Council, “Electronic Commerce Directive: Directive 2000/31/EC of the

European Parliament and of the Council of 8 June 2000 on Certain Legal Aspects of Information
Society Services, in Particular Electronic Commerce, in the Internal Market (Directive on Electronic
Commerce)”, Directive 2000/31/EC (European Union directive, June 08, 2000), Arts. 12-14.

3. Rouvroy, Antoinette and Yves Poullet, “The Right to Informational Self-Determination and the
Value of Self-Development: Reassessing the Importance of Privacy for Democracy”, eds. Serge—
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—Gutwirth et al., (Conference paper) Series: Reinventing Data Protection?. Dordrecht: Springer
Netherlands, 2009, pp. 45-76.

1. See: Pollicino, Oreste, Judicial Protection of Fundamental Rights on the Internet: A Road
towards Digital Constitutionalism? Hart Publishing, 2021.

2. Douglas-Scott, Sionaidh, “The European Union and Human Rights after the Treaty of Lisbon”,
Human Rights Law Review, Vol. 11, No. 4, 2011, pp. 645-682.

3. See: Srnicek, N., Platform Capitalism, Cambridge: Polity Press, 2016.

4. See: Moore, M. and D. Tambini, eds., Digital Dominance: The Power of Google, Amazon,
Facebook, and Apple, Oxford University Press, 2018.
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1 .De Burca, Grainne, “After the EU Charter of Fundamental Rights: The Court of Justice as a Human

Rights Adjudicator?”, Maastricht Journal of European and Comparative Law, Vol. 20, No. 2, 2013,
pp. 168-184.

2. Google France SARL and Google Inc. v Louis Vuitton Malletier SA, Google France SARL v
Viaticum SA and Luteciel SARL and Google France SARL v Centre national de recherche en
relations humaines (CNRRH) SARL and Others), Joined Cases C-236/08, C-237/08 and C-238/08
(Court of Justice of the European Union (Grand Chamber) March 23, 2010).
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1. Advocate general.

2. L’Oréal SA v. eBay International AG, No. C-324/09 (High Court of Justice (England & Wales)
July 12, 2011).

3. Promotion.

4. Ebay.

5. Société belge des auteurs, compositeurs et éditeurs.

6. Scarlet Extended SA v Société belge des auteurs, compositeurs et éditeurs SCRL (SABAM), No.
C-70/10 (Cour d’appel de Bruxelles November 24, 2011).

7. Peer to peer file sharing.
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1. Criminal proceedings against Bodil Lindqvist, No. C-101/01 (G6ta hovritt - Sweden, November
06, 2003).
2. Bodil Lindqvist.
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1. Google Spain SL, Google Inc. v Agencia Espafiola de Proteccion de Datos, Mario Costeja
Gonzalez, No. C-131/12 (European Court of Justice May 13, 2014).

2. AEPD.

3. Audiencia Nacional.
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4. Oliver Wendell Holmes Jr.
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Abstract

Since the closing decades of the twentieth century, the emergence of digital
power has compelled states to adopt distinct legal approaches toward the activities
of digital actors, particularly online platforms. Examining the two dominant
regulatory models on either side of the Atlantic- the European Union and the
United States- facilitates an understanding of the evolution of legal responses to
these emerging centers of power. In both jurisdictions, during the early stages of
platform development, data circulating in the digital environment were primarily
regarded as a factor of production, with the free flow of data viewed as a means of
maximizing economic profit. To advance this objective, platforms were granted
broad immunity from legal liability for content transmitted through their services.
Beginning in the early twenty-first century, however, the regulatory trajectories of
the two systems diverged. Recognizing the growing concentration of power in the
hands of digital platforms, particularly its implications for users’ right to privacy,
the European Union gradually shifted from an economic liberalism paradigm
toward digital regulation. This transformation first emerged through judicial
practice and was subsequently institutionalized in legislative instruments, most
notably the General Data Protection Regulation (GDPR). By contrast, the United
States continued to adhere to its longstanding non-interventionist approach,
emphasizing the application of free-market principles to the digital sphere. This
study seeks to answer the following question: what normative foundations explain
the divergent legal responses of the European Union and the United States to
digitalization? The principal finding is that the European regulatory model is
primarily driven by the protection of users’ rights, particularly the right to privacy,
whereas the United States justifies extending the principles of the capitalist market
order to the digital environment by relying on the constitutional protection of
freedom of expression.
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