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1. Packingham v. North Carolina, No. 582 U.S. 98 (Supreme Court of the United States June 19, 
2017). 
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1. See: Radin, Margaret Jane, Boilerplate: The Fine Print, Vanishing Rights, and the Rule of Law, 
Princeton University Press, 2013. 
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4. Pollicino, Oreste and Marco Bassini,  “Free Speech, Defamation and the Limits to Freedom of 

Expression in the EU: A Comparative Analysis”, in Research Handbook on EU Internet Law, 
Edward Elgar Publishing, 2014, pp. 508-542. 
5. Yahoo!, Inc. v. La Ligue Contre Le Racisme, No. 433 F.3d 1199 (United States Court of Appeals, 
Ninth Circuit January 12, 2006). 
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1. Kuczerawy, Aleksandra,  “The Power of Positive Thinking”, Journal of Intellectual Property, 

Information Technology and Electronic Commerce Law, Vol. 8, 2017, pp. 226-237; Frantziou, Eleni, 
The Horizontal Effect of Fundamental Rights in the European Union: A Constitutional 
Analysis, Oxford University Press, 2019. 
2. Kuczerawy, Ibid 
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1.  “Executive Order on Preventing Online Censorship” (The President of the United States of 

America, May 28, 2020). 
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Abstract 
Since the closing decades of the twentieth century, the emergence of digital 

power has compelled states to adopt distinct legal approaches toward the activities 
of digital actors, particularly online platforms. Examining the two dominant 
regulatory models on either side of the Atlantic- the European Union and the 
United States- facilitates an understanding of the evolution of legal responses to 
these emerging centers of power. In both jurisdictions, during the early stages of 
platform development, data circulating in the digital environment were primarily 
regarded as a factor of production, with the free flow of data viewed as a means of 
maximizing economic profit. To advance this objective, platforms were granted 
broad immunity from legal liability for content transmitted through their services. 
Beginning in the early twenty-first century, however, the regulatory trajectories of 
the two systems diverged. Recognizing the growing concentration of power in the 
hands of digital platforms, particularly its implications for users’ right to privacy, 
the European Union gradually shifted from an economic liberalism paradigm 
toward digital regulation. This transformation first emerged through judicial 
practice and was subsequently institutionalized in legislative instruments, most 
notably the General Data Protection Regulation (GDPR). By contrast, the United 
States continued to adhere to its longstanding non-interventionist approach, 
emphasizing the application of free-market principles to the digital sphere. This 
study seeks to answer the following question: what normative foundations explain 
the divergent legal responses of the European Union and the United States to 
digitalization? The principal finding is that the European regulatory model is 
primarily driven by the protection of users’ rights, particularly the right to privacy, 
whereas the United States justifies extending the principles of the capitalist market 
order to the digital environment by relying on the constitutional protection of 
freedom of expression. 
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